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Urgent Need to Improve the U.N. Standard-Setting Process

Importance of Criteria of “Consistent with International

Law and its Progressive Development”

Introduction
During the past few years, it has become increasingly clear that there is an urgent need to improve the current U.N. standard-setting process on the rights of Indigenous peoples. Of particular concern is the intersessional Working Group (WGDD) that is presently considering the draft U.N. Declaration on the Rights of Indigenous Peoples. 

The need for positive changes has been increasingly emphasized by many Indigenous peoples and organizations, as well as non-Indigenous human rights organizations. For example, in March 2004, this was a central theme of a Joint Submission that was made to the Office of the High Commissioner for Human Rights.
 Again, in May 2005, Indigenous and non-Indigenous organizations raised this same concern in a Joint Statement to the U.N. Permanent Forum on Indigenous Issues in New York.

A principal reason for introducing improvements to the process is that participants at the WGDD are not explicitly required to meet any criteria in proposing changes to the draft U.N. Declaration. As a result, some States are seeking amendments to the existing text that would create discriminatory double standards and violate the Purposes and Principles of the U.N. Charter. This is especially evident in relation to such core Indigenous issues as the right of self-determination and rights to lands, territories and resources.

One need not consume excessive amounts of time in ensuring that improvements are implemented in the Working Group. However, if reasonable criteria are not introduced, much-needed progress in the WGDD will continue to be impeded by certain States. In other words, lack of attention to such procedural aspects can serve to prevent consensus from being reached on crucial substantive provisions in the draft U.N. Declaration.

At the U.N. Permanent Forum in May 2005, numerous Indigenous and non-Indigenous organizations jointly recommended three major improvements. Consistent with the proposals of the High Commissioner for Human Rights,
 they recommended the adoption of “new and dynamic methods of work, with particular regard for the full and effective participation of Indigenous peoples”.
 This should mean, for example, that the informal consultations that have been held within the WGDD be limited to a reasonable number. They should also not function at the same time, so that Indigenous representatives are able to effectively defend and promote their positions in all such discussions.
Further, it was jointly recommended that the “Special Rapporteur on the situation of human rights and fundamental freedoms of indigenous people, as well as other experts on Indigenous peoples’ human rights, [be invited] to attend and contribute to the formal or informal sessions of the Working Group”.
 This would help to ensure a more focussed and balanced dialogue in the standard-setting process.

In addition, Indigenous peoples and human rights organizations jointly proposed to the Permanent Forum that the Working Group be urged to 

carry out its mandate, at all times, in a manner that fully upholds the purposes and principles of the Charter of the United Nations and is wholly consistent with international law and its progressive development.

Since this latter recommendation would benefit from further substantiation, it is the primary focus of this paper.

I. 
Obligations of U.N. and member States to respect the U.N. Charter
As confirmed in the 1993 Vienna Declaration, the “promotion and protection of all human rights … must be considered as a priority objective of the United Nations in accordance with its purposes and principles”.
 In this regard, the U.N. Charter is clear. An explicit Purpose of the United Nations is … to “achieve international cooperation … in promoting and encouraging respect for human rights … for all without distinction as to race, sex, language, or religion”.
 

Further, this obligation of the U.N. to promote “universal respect for, and observance of, human rights” is to be “based on respect for the principle of equal rights and self-determination of peoples”.
 All member States “pledge themselves to take joint and separate action in co-operation with the Organization” to achieve this central purpose.

The international obligation to promote and respect human rights and adhere to other Purposes and Principles in the U.N. Charter has been proclaimed at the regional level.
 Also, in the Millennium Declaration, Heads of State and Government reaffirmed their commitment to the Purposes and Principles, declaring that these have “proved timeless and universal. Indeed, their relevance and capacity to inspire have increased.”
 The duty to strictly comply with the Purposes and Principles has also been repeatedly confirmed and elaborated upon by the U.N. General Assembly. 

For example, in a 2000 General Assembly resolution, it was made clear that U.N. action in the field [of human rights] “should be based not only on a profound understanding of the broad range of problems existing in all societies but also on full respect for the political, economic and social realities of each of them, in strict compliance with the purposes and principles of the Charter”.
 In particular, the General Assembly requested “all human rights bodies within the United Nations system, as well as the special rapporteurs …, independent experts and working groups, to take duly into account the contents of the present resolution in carrying out their mandates”.

The WGDD has ignored this resolution of the General Assembly. For the past five years, the Chair of the WGDD has rejected all requests by Indigenous peoples and organizations to introduce criteria that would ensure that its mandate is carried out in a manner that fully upholds the Purposes and Principles of the U.N. Charter. Since other related criteria have also been ignored, these will be described under the next heading.

II. 
Importance of criteria “consistent with international law and its progressive development

Aside from conforming to the Purposes and Principles of the U.N. Charter, any proposals to alter the draft U.N. Declaration should be “consistent with international law and its progressive development”. These latter criteria are well-established in international law.

As recently as April 2005, the U.N. Commission on Human Rights has specifically underlined that “processes of promoting and protecting human rights should be conducted in conformity with the purposes and principles of the Charter of the United Nations and international law”.
 In the WGDD, States should not be proposing norms that fit their domestic situations but which are not consistent with international law.
 As confirmed by the International Court of Justice, “the fundamental principle of international law [is] that it prevails over domestic law”.

States participating in the WGDD cannot invoke their constitutions or other domestic laws in order to avoid including human rights norms in a U.N. Declaration consistent with their international obligations.
 Rather, in the standard-setting process relating to Indigenous peoples, it was authorized from the outset in 1982 by the Economic and Social Council that “special attention [be given] to the evolution of standards concerning the rights of indigenous peoples, taking account of both the similarities and the differences in the situations and aspirations of indigenous peoples throughout the world.”
 This specific approach is entirely consistent with international law and its progressive development.

The notion of “progressive development” is an essential and long-standing standard. It serves to ensure that international and national legal systems remain dynamic and forward-looking. “Progressive development” is especially crucial in the context of human rights standard-setting.  Through this approach, new and changing circumstances, values, perspectives and principles – as well as ongoing injustices – can all be effectively addressed. 

This notion is used in diverse ways in the U.N. Charter.
 For example, in its studies and recommendations, the U.N. General Assembly, which includes all Member States, is required under Article 13(1)(a) to encourage the “progressive development of international law and its codification”. A similar affirmation is found in the 1969 Vienna Convention on the Law of Treaties.

In addition, the Statute of the International Law Commission, established by the U.N. General Assembly in 1947, declares that the “Commission shall have for its object the promotion of the progressive development of international law and its codification”.
 Further, when the U.N. General Assembly declared the United Nations Decade of International Law (1990-1999), a main purpose of the Decade was to “encourage the progressive development of international law and its codification”.
 A similar approach is also found in the 1970 U.N. Declaration on Friendly Relations, in connection to the principle of equal rights and self-determination of peoples and other international principles.

Within the Inter-American legal system, the 1996 Declaration of Panama on the Inter-American Contribution to the Development and Codification of International Law emphasizes that “it is necessary for the member states to reaffirm their full support for the progressive development and codification of international law”.
 The 2001 Inter-American Democratic Charter also refers to the “progressive development of international law”.

In relation to environmental protection, the 1975 Final Act of the Conference on Security and Co-operation in Europe (Helsinki Final Act) declares that participating States are committed to “promoting the progressive development, codification and implementation of international law”.
 With regard to the African Commission on Human and Peoples’ Rights, a progressive and dynamic approach
 is authorized in carrying out its diverse mandate. The Commission’s mandate includes both standard-setting and interpretive aspects.

Conclusions
Based on all of the above, in relation to the standard-setting process concerning Indigenous peoples’ rights, there can be no justification whatsoever for the U.N. and its member States to refuse to explicitly affirm, and adhere to, the Purposes and Principles of the U.N. Charter. This is one of the most basic imperatives in international law and is demanded of all States who are members of the U.N. In relation to the human rights of Indigenous peoples, it is unconscionable for some States to apply a different and lesser standard.

Similarly, it would be a discriminatory double standard to refuse to ensure that the norms in the draft U.N. Declaration are “consistent with international law and its progressive development”. As has been demonstrated in this paper, this is the approach that institutions, such as the U.N., and their member States have embraced at the international and regional level. Moreover, most States accommodate in diverse ways the notion of progressive development within their national legal systems. In this way, new and changing circumstances, ongoing injustices and other challenges can be readily taken into account.

After a decade of effort in the WGDD, it has now become critical that such fundamental criteria be a specific requirement in its normative process. The same is equally true in relation to the OAS standard-setting process concerning Indigenous peoples’ rights.
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