To: The HRC Working Group on the use of mercenaries

Regarding: Request for submissions on the role of PMSCs in humanitarian action.
Introduction
I welcome this opportunity to provide a submission to the Working Group on this important and timely topic. I look forward to seeing the Report that the Working Group will subsequently forward to the Human Rights Council in September 2021.
I am Dr Roderic Alley, Senior Fellow at the Centre for Strategic Studies, Victoria University of Wellington and a member of the New Zealand International Humanitarian Law Committee since 2005.
In recent research I have been investigating rule of law and legal compliance standards, utilising data drawn from the World Justice Project's (WJP) 2020 Rule of Law Index. Here I have concentrated on a profile of what I identify as 46 States that, overall, have scored lowest across the Index's total complement of 127 States. (Listed at Annex I). Key points of the methodology employed, and findings adduced from a list of what I have termed Disadvantaged States list are noted in Annex II.
 Suffice to note here that only six within the Disadvantaged category have signed on to the 2008 Montreux Guidelines (MG) on the regulation of PMSCs. They include in Africa Angola, Madagascar, Uganda and Sierra Leone; in the Middle East, Jordan;
 and in Latin America, Ecuador. Notwithstanding authoritative recommendations that it do so, a key African State on the Disadvantages State list – Nigeria – has yet to participate in the MG.
 
The Working Group will be aware of limited MG uptake across Latin America and the Caribbean; it is a situation that continues to worsen with expanding proliferation of unregulated PMSC activity. Mexico is a good example, and Honduras another. A 2018 estimate claims that across the full Latin American and Caribbean hemisphere there are now 16,000 such entities employing in excess 2.4 million personnel.
 Since they were made, it is unlikely that those estimates have receded. Moreover with costs considered high, incentives for registration remain limited, consequences of failure to do so being perceived of little account.
 This is of consequence for any planned utilisation of PMSCs by humanitarian agencies for purposes of Covid 10 vaccination roll out across these countries.
A further breakdown of the 46 Disadvantaged States includes those that have experienced relatively recent episodes of armed conflict or are continuing to do so. This comprised 20 States (listed under Annex III) three of which include Afghanistan, Madagascar and Uganda that have joined the MG. No doubt  of concern to this Working Group, MG absentees from this list include the Democratic Republic of the Congo, Ethiopia, Honduras, Mali, Niger, Nigeria, Pakistan, the Philippines, and Turkey.

Fuller participation within and Implementation of the MG: Humanitarian Agency activity in Disadvantaged States

The Covid 19 Pandemic has highlighted continuing problems regarding humanitarian agency utilisation of PMSCs within Disadvantaged States. This activity is extensive and unreported, being  potentially serious for purposes of formal accountability to agency funders and, as well, possible violation of due diligence international human rights legal requirements. It would assist if humanitarian agencies operating within Disadvantaged State environments fully acknowledge their hiring and contracting PMSC practices. This is already standard conduct among well established humanitarian agencies that provide open public records. However a problem exists among those that are less experienced, well known, or endowed, and that are failing to provide adequate disclosure. That may occur for a variety of reasons. One is out of concern not to alienate voluntary funding sources who, for whatever reason, oppose the hiring of PMSC services. Another may be their relatively weak capacity to bargain effectively for competitive price tendering. And in Disadvantaged State locations PMSC choice is seriously restricted for those agencies that refuse to meet demands for cash under the table as inducements to provide essential security purposes. 

As is widely appreciated, the Covid 19 pandemic is no respecter of borders. This includes so-called 'post-conflict' environments ostensibly under some form of transition. That may well involve programmes of demobilisation where young men, and some women, lack skills outside combat or experience within varieties of structured hierarchy. Attempting to seek employment, these individuals  are drawn to external PMSCs keen to hire those with local languages and knowledge. Here incentives exist to compromise regulatory standards by hiring locals known to have records of international humanitarian or human rights law violations – often of a sexual nature. This is something about which humanitarian agencies in the field are aware, but unwilling to disclose. This is familiar terrain: for the sake of what are considered more important ends, some humanitarian agencies are prepared to ignore PMSC violations of MG standards. 

Another possible PMSC regulatory infraction relevant to Covid 19 includes padding out expenses when contracting for delivery of vaccines into rural, remote, or potentially dangerous locations. Given how situations vary, it is difficult to assess what might constitute a fair margin of appreciation for such expenses. One possibility would be a recommendation to those revising the widely used Sphere Handbook (most recent edition 2018) and conducted in the light of challenges now evident through Covid 19. This would be an insertion in the section listed as Check list for cash-based assistance (pp. 22-25, 2018 edition) with appropriate MG language as to what might constitute a fair premium for vaccine delivery under difficult conditions. That would assist, given existing lack of regulatory conformity allowing PMSCs to favour tendering into locations known to tolerate weak standards.

This relates to the dilution of standards that occurs when sub-contracting chains continue to proceed downwards. That has seen the exploitation of migrant labour, such personnel in a weak position regarding protection of their basic human rights and the essentials of safe working conditions. While it concentrates on United States PMSC military sub-contracting, Li's analysis warrants wider consideration for humanitarian delivery purposes.

The dangers of inequity in the global distribution of Covid 19 vaccines have been well publicised; less so, however, regarding maldistributions within Disadvantaged States. PMSCs contracted by humanitarian agencies to secure the custody of vaccines may face demands from local authority elites demanding their release in return for bribes. But this is only one part of a set of wider problems facing humanitarian agencies seeking accountability for Covid 19 vaccines through secure transit, safe storage and local distribution.

Relevant PMSC conduct and performance reveals contrasting adherence to humanitarian agency regulatory expectations and requirements. This may depend upon relative remoteness from centres of control and where outlying rural locations are prone to weaker monitoring. This does not deny PMSC corruption in concentrated urban locations, including black market sale of vaccines, but its doing so runs greater risks of detection and even public retaliation.

Feasible Options Ahead

Urgency to act on the Covid 19 pandemic has had the effect of telescoping needed forms of due diligence and orderly roll out of vaccine and public health strategies by humanitarian agencies. Some connivance at corner cutting is already evident, this to the disadvantage of asserting stronger MG regulatory conformity among interested PMSCs. Those challenges are real and warrant immediate attention. On the assumption that Covid 19 and its continuing mutations will persist, however, more medium term strategies cannot go ignored. In summary they could include:

· Humanitarian agencies utilising what already exist as partnerships such as those between ECOWAS and the International Committee of the Red Cross and some Western development assistance donors. Within these particular policy dialogues, scope exists to insert the imperative need to bracket stronger MG compliance responsibilities by agencies handling Covid 19 responses.

· Where that imperative needs strengthening, as in Latin America and the Caribbean, then for the former the EU's El Pactto programme, and the latter the frequently neglected Commonwealth are possibilities. Neither option diminishes the role of key UN agencies including the UNDP, badly in need of parallel forms of support. 

· In previous Statements, the UN Secretary General has endorsed the MGs but, in the light of the Covid 19 pandemic, their further endorsement for purposes of humanitarian agency effectiveness requires reiteration at this level.

· Under the UN Human Rights Council 4-yearly peer review (UPR) system, there is a case for including MG conformity by States as a human rights issue – in particular on grounds of obligations under UNSC Resolution 1325 of 2000.

· Empirical evidence is available that requires appropriate collation and presentation indicating that, in certain instances, the hiring of PMSCs is uneconomic. That points to wider problems of general regulatory and administrative insufficiency within Disadvantaged states. It continues to seriously hamper development of local structures without which external agency engagement stands to falter. PMSC hiring may acts as a stopgap during Covid 19 vaccine roll out, but it is no substitute for national programmes designed to foster essential local institutional and social infrastructure. 

                                                               ****************

Annex I
	    Afghanistan

	    Algeria

	    Angola

	    Bangladesh

	    Belize

	    Bolivia

	    Cambodia

	    Cameroon 

	    China

	    Côte d'Ivoire

	    DR Congo

	    Doming. Rep.

	    Ecuador

	    Egypt

	    El Salvador

	    Ethiopia

	    Guatemala

	    Guinea

	    Honduras

	    Iran

	    Kenya

	    Kyrgyzstan

	    Lebanon

	    Liberia

	    Madagascar

	    Mali

	    Mauritania

	    Mexico

	    Mozambique.

	    Myanmar

	    Nicaragua

	    Niger

	    Nigeria

	    Pakistan

	    Philippines

	    Russia

	    Sierra Leone

	    Tanzania

	    Togo

	    Turkey

	    Uganda

	    Uzbekistan

	    Venezuela

	    Vietnam

	    Zambia

	    Zimbabwe



Annex II

The World Justice Project's 2020 Rule of Law Index compiled data from 127 States, this information elicited from household and expert opinion surveys. The Index comprised eight substantive headings: constraints on government powers; absence of corruption; open government; fundamental rights; order and security; regulatory enforcement; civil justice; and criminal justice. Subsumed below them, a total of 44 sub-headings was supplied, eight of which were selected for comparative analysis. All were considered germane for prospects of MG adhesion and implementation of relevant requirements. 
They included the capacity of legislatures and judiciaries to hold national executives to account; respect for due process; extent of judicial and legislative freedom from corruption; the police and military likewise; and effectiveness of prosecutorial, retributive and remedial functions to perform without undue delay. As to scoring this data, the Index's basic range of 0 (weakest) to 1 (strongest) was uniformly applied.
When the full listing was divided, a first category comprising 27 States was identified as having substantial rule of law capacity, each with scores exceeding 65. A second, larger category had overall scores ranging from 50 to 65. The third Disadvantaged State category – of prime focus for this   submission – all had overall scores of less than 50. 
                                                    *****************

Annex III
	Afghanistan

	Cameroon

	Côte d'Ivoire

	DR Congo

	El Salvador

	Ethiopia

	Guatemala

	Guinea

	Honduras

	Iran

	Lebanon

	Liberia

	Madagascar

	Mali

	Niger

	Nigeria

	Pakistan

	Philippines

	Turkey

	Uganda


                                                           ************************

�	 Fuller analysis of this data available on request to roderic.alley@vuw.ac.nz


�	 Iraq has joined the Montreux Guidelines but was omitted from the WJP survey on account of difficulties in gaining accurate information.


�	 See for example Habibu Yaya Bappah, Why Nigeria Should Consider Adopting the Montreux Document Relating to Private Military and Security Companies (PMSCs) Institute for Peace and Security Studies, Addis Ababa University, Policy Brief, 2, 1, 2016. At: (https://www.africaportal.org/publications/why-nigeria-should-consider-adopting-the-montreux-document-relating-to-private-military-and-security-companies-pmscs).  Accessed 20 February 2021.


�	 Sarah Kinosian and James Bosworth, Security for Sale, Rule of Law Program Report, 2018, p. 3. At :(https://globalinitiative.net/analysis/security-for-sale-challenges-and-good-practices-in-regulating-private-military-and-security-companies-in-latin-america/) Accessed 22 February 2021.


�	 Ibid. p. 6.


�	Darryl Li, 'Offshoring the Army: Migrant Workers and the U.S. Military', UCLA Law Review, 124, 2015, pp. 124-174.
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