Draft Statement by Marc Weller, Director, European Centre for Minority Issues

CHAIRMAN, MEMBERS OF THE WORKING GROUP

I have been invited to contribute some thoughts on the possibility of a General Comment addressing autonomy and self-determiniation. You will have seen the written submission I have made on this subject, issued by the Secretariat as a working document. Accordingly, it now only falls to me to summarize a few of my provisional conclusions. Before I do so, permit me to refer to the very useful and innovative report on this subject by Mr Bengoa from the last session, which has very much guided my own considerations.

Mr Bengoa has noted the need to reanalyze established legal concepts, including those of self-determination and autonomy, in view of the changed nature of a globalized world. Indeed, when addressing topics of this kind, we are dealing with the most modern aspects of diversity management within the democratic state. This is a multi-dimensional issue, and one of some complexity. While being mindful of the new and innovative approaches to this issue, it is however also true that we cannot quite escape from some of the well rehearsed questions it raises. These are the kinds of questions that may have led some states, in the past, to be a trifle hesitant when considering the issue of autonomy, or at least territorial autonomy, and especially in the context of a discussion about self-determination.  After attempting to offer a definition of the typical elements of autonomy in my paper, I have addressed some of the classical issues of concern. These can be summarized in three questions:

1. Would linking self-determination and autonomy not lead to, and legitimize, disintegrative tendencies within states, including increased risks of secession?

2. Does the debate about autonomy represent a departure from the view of some that minority rights are individual rights, rathen than collective entitlements

3. Would a recognition of an entitlement to autonomy not lead to unacceptable demands on the part of mininorities, and also on the part of external kin states that may purport to act on their behalf?

Let me offer a few very brief remarks on these issues. First, I believe that it is strictly necessary to distinguish the different layers of meaning of the right of self-determination. It is absolutely clear that any discussion about autonomy does not relate to the classical aspect of self-determination in the sense of a right to freely determine the political status of a territory. International practice confirms that classical, external self-determination in the sense of a positive entitlement to opposed, unilateral secession, remains contextually restricted to instances of colonialim and closely analogous circumstances. There is also no indication of a recognition of a new constitutional right to self-determination based on the granting of autonomous status alone. Constitutional self-determination only arises in the rare cases where a right to secession has been expressly assigned to a unit of self-government in the constitution, or where the central government has accepted such a right in another way. This is not the case where autonomy is concerned.

Self-determination in its wider, internal, aspect, has been defined as the right of a people freely to determine the political, economic and social system of the state, and the right of individuals to participate in it fully and effectively. Self-determination, human rights and minority rights, taken together, also require a state to make particular arrangements in relation to the management of diversity. Autonomy, whether it is personal, cultural, or territorially arranged, can be an important tool of giving meaning to this requirement. This is where self-determination and autonomy are linked.

Does this mean, however, that there is a recognition of a collective legal identity of territorially compact minorities? Clearly, in the area of indigenous rights we have come to a point where indigenous identity does imply a collective legal personality. This legal personality also expresses itself in an entitlement to territorial autonomy. In the area of provision for minority rights, however, the situation is not quite so clear. Minority rights oblige states to protect the existence of minorities (as a collective object of protection). They must ensure that there is no discrimination against members of minorities and ensure full and effective equality. Moreover, states must take active steps to enhance the ability of the respective minority to preserve, express and develop its identity. Finally, states are also obliged to ensure that members of minorities can participate fully and effectivly in public life, including political decision-making affecting them, or regions where they predominantly live.

It is the requirement of ensuring full and effective participation that underpins any claim to an entitlement to autonomy for minorities. While it is true that there is an ever increasing acknowldegement of the collective dimension of minority rights,  this right can also be expressed as an individual entitlement of members of minorities. Accepting that autonomy is an important tool of diversity management, therefore, does not necessarily imply a recognition of a collective legal identity of minority groups.

At this point in the development of minority rights, it is still left to the state, exercising a margin of appreciation and acting in genuine consultation with minority communities, to determine how it will give effect to the obligation to ensure full and effective participation of minorities or members of minorities in public life. Increasingly, we find that autonomy is being offered as a means towards this end. One might say that there is a presumption pointing in this direction, although there is not yet a firm legal entitlement to autonomy in all instances of territorially compacted minorities.

Having addressed the issue of self-determination and its relevance for autonomy, let me now turn to some of the more practical considerations that may be of relevance in the context of a General Comment on this subject. Obviously, I can only offer a few points here, and would otherwise refer to my paper.

1. Autonomy is a particularly important mechanism for the management of diversity within states. This includes especially societes that have undergone ethnic conflict, but also others. However, autonomy should never be deployed alone. It must be bound into an overall design strengthening integrative features of the state. In particular, the autonomous entity must be given a stake in the success of the overall state and be appropriately represented within it.

2. Autonomy, in order to be effective and add to the stability of the state, must be firmly legally entrenched, ideally in constitutional law.

3. The assignment of autonomous competence must be coupled with an appropriate institutional establishment within the autonomous entity, covering regional or local legislative assemblies, the executive, and the regional or local administration of justice.

4. Safequards must be built into autonomy regimes, ensuring democratic and transparent governance according to the rule of law. Particular care must be taken to ensure that human and minority rights are fully implemented in the autonomous territory.

5. Disputes about powers and competences between autonomous units and the centre are inevitable. A strong and effective process of constitutional dispute settlement must be provided for.

6. Resourcing of the autonomous region and equitable wealth-sharing must be addressed outright.

7. External kin states should build a cooperative relationship with neighbouring states where the kin monority may reside. Irredentist claims or aggressively phrased demands for autonomy abroad are likely to inhibit significantly the prospect of establishing autonomy regimes. Autonomy will also not be available where it is being pursued as part of a secessionist or violent campaign.

8. It would be a mistake to focus only on territorial autonomy. We are at present witnessing interesting attempts to revitalize the concept of cultural or functional autonomy in a number of states. Personal autonomy also remains relevant, especially in the context of internal peace settlements,where new or enhanced autonomies may be created.

By way of conclusion, let me state again: There is no link between the classical right to self-determination in its external dimension and autonomy. Autonomy, even where granted, does not move a territory or population closer to the point where a change in status could be demanded. Nevertheless, self-determination in its internal, multi-layered dimension, does have relevance for the discussion about autonomy. When seen in conjunction with the requirement of generating mechanisms for full and effective participation of minorities in political decision-making, autonomy will often be the most appropriate mechanism for achieving this. Practical experience drawn from all of the regions of the world offers very good guidance on how minority governance can be organized in ways that helps to integrate the state, rather than threatening is unity. A General Comment on this subject could do much to help clarify the nature of the concept of autonomy and good practices that have been developed in its implementation.
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