Social Forum UK Human Rights Council, keynote panel, 3 October 2011, replies by Karin Arts to interventions from the floor
The representative from North-South 21 and international-lawyers.org , Mr Doebbler, asked whether the Right to Development represents international customary law. In my opinion the answer to this question depends on what exactly we understand by ‘the Right to Development’. The formation of international customary law requires state practice and ‘opinio juris’. The latter requires the state involved to believe that it is bound to act by a legal obligation. The RTD in its entirety is still too controversial to make it pass the threshold for international customary law. Elements of the Right to Development might qualify as international customary law though. Economic self-determination would, and the duty to cooperate for development might. 
However, more important than establishing the customary international law status of the Right to Development for me is the question where that would lead us in practice. In view of the fierce political opposition to the RTD concept as such, a theoretical/text-book position that the Right to Development is international customary law is not going to push things forward. Rather than investing time and energy in fighting a battle for the customary law argument, in line with the arguments developed in my keynote address I would opt for designing or supporting efforts that seek to promote fuller /more honest recognitions of already existing treaty provisions (e.g. in CRC and CRPD) and become more systematic in pursuing their implementation across all forums and in all policy spheres.
[bookmark: _GoBack]Mr Miloon Kothari of the Housing and Land Rights Network  asked what was new in the Declaration on the Right to Development and/or other relevant existing international law instruments. My reply is that at the time, the Declaration was in the first place important at the conceptual level. It firmly posited development as a comprehensive notion and process, extending to economic, political, social, cultural and other aspects. Secondly, the Declaration elaborated the idea that the Right to Development can only be realized by a mix of national and international measures and obligations. The more recent human rights treaties attempt to concretize this more. The Convention on the Rights of the Child, the Convention on Enforced Disappearances and the Convention on the Rights of People with Disabilities all have relatively many and elaborate, and fairly concrete, provisions on the special position of developing countries and on international cooperation. While as such in substance these are perhaps not very new, they still are very useful. This is especially so in view of the implementation practice to which they give rise. For example, the realm of the CRC and the work of the UN Committee on the Rights of the Child helped to develop the notion of the ‘best available budget’. According to this notion, in order for states to claim that they implement the CRC, they have to make credible that they make available the best available budget, both for national action and for international cooperation. This kind of concretization establishes an accountability line which, although rudimentary, is useful.
