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I.

Introduction

The American Civil Liberties Union (“ACLU”) is a non-profit, non-partisan organization
that defends and protects individual rights and liberties that are guaranteed to all individuals by
the United States Constitution and its laws. The ACLU of Florida seeks to end policies that cause
widespread constitutional and human rights violations. The Miami Law Human Rights Clinic
works for the promotion of social and economic justice globally and in the U.S. The Clinic uses
international human rights laws and norms, domestic law and policy, and multidimensional
strategies, such as community organizing, political activism, and global networking, to draw
attention to human rights violations, develop practical solutions to those problems, and promote
accountability on the part of state and non-state actors.
II.

How Florida’s Criminal Justice System Contributes to and Exacerbates Poverty,
Resulting in Human Rights Violations

This report will address the issues of homeless rights, bail reform, indigent defendants’
right to counsel, and voting rights—all of which the ACLU of Florida believes are related to
unprecedented levels of discrimination, incarceration, and other harms to low-income Floridians.
Our goal is to demonstrate how each of these issues contributes to and exacerbates the struggles
of impoverished citizens in the state of Florida, with a specific focus on South Florida.
A. Criminalization of Homelessness and Homeless Rights
Nationwide, local governments increasingly face shortages in resources to combat
homelessness. Instead of attempting to resolve the root causes of homelessness, many of these
governments have enacted laws that penalize homeless people for their survival activities, such
1

The following University of Miami School of Law students principally drafted this report under the supervision of
Professor Caroline Bettinger-López and in collaboration with the ACLU of Florida: Andrea Ezell, Luis Inclan,
Nicole Masri and Sandra Cordoba.
1

as sleeping in public places.2 The National Law Center on Homelessness and Poverty currently
estimates that each year at least 2.5 to 3.5 million Americans sleep in shelters, transitional
housing, and public places not meant for human habitation.3 The U.S. Department of Housing
and Urban development (“HUD”) uses a narrow definition of “homeless”4 that is limited to
people living in shelters, in transitional housing, and in public places. Many people experiencing
homelessness have no other option but to live outside and in public places; yet social stigma,
laws, and law enforcement practices continue punishing these individuals.
i.

Homelessness in Florida – the Numbers

The State of Florida 2016 Homeless Census Estimates and Funding Need to End Chronic
Homelessness Report estimates that there are currently around 33,000 homeless people living in
the state; roughly 18,000 live in shelters, while 15,000 are completely unsheltered.5 According to
the Report, 4,235 homeless people lived in Miami-Dade County in 2016— the highest number in
the state, while the second highest, St. Petersburg/Clearwater, had about 2,777 total homeless.
Further, the Report found that in Miami-Dade County there are: 447 people chronically
homeless; 1,963 in emergency shelter facilities; 982 people that are unsheltered homeless; 337
that are chronically unsheltered homeless; and over 28,000 people on the waiting list for public
housing alone.6
ii.

Penalization of Homelessness

A leading cause of homelessness is a lack of affordable housing.7 Despite the undisputed
lack of affordable housing and shelter space, many municipalities in Florida criminally or civilly
punish people living on the street instead of creating initiatives to provide affordable housing
options. For example, Broward County criminalizes sleeping in public spaces8 with penalties that
2
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include a fine not to exceed five hundred dollars ($500.00), or by imprisonment in the county jail
not to exceed sixty days.9
The National Law Center on Homelessness and Poverty reported that laws criminalizing
homelessness have dramatically increased over the past ten years. Legislation specifically
targeting homeless individuals (i.e. restrictions on where and how charitable groups can feed the
homeless in the city10) has transformed entire communities into “no homeless zones,” causing
homeless people to be left with no choice but to break the law or to leave town. These laws are
unjust because they target and punish homeless people for conduct inextricably linked to their
homeless status. Further, these policies are ineffective and actually make escaping homelessness
harder due to the consequences of being criminally penalized. In other words, the time and cost
of interacting with the criminal justice system set people further back from having the resources
to escape homelessness.
In addition, criminal records make it even harder for people experiencing homelessness
to find jobs or housing.11 As stated by the U.S. Department of Justice in its statement of interest
brief in Bell v. Boise, “[i]f a person literally has nowhere else to go, then enforcement of the
anti-camping ordinance against that person criminalizes her for being homeless,” in violation of
the Eighth Amendment’s prohibition against cruel and unusual punishment.12
Furthermore, homelessness impacts minority and marginalized groups at a
disproportionate rate. African-Americans, while only making up 12 percent of the nation’s
population, are an estimated 45 percent of the homeless population, while 40 percent of homeless
youth are members of the LGBTQ+ community.13 Moreover, over fifty percent of women report
being homeless due to domestic violence.14
iii.

Recommendations

Laws, policies, and practices that prohibit or limit the use of public space by homeless
people for life-sustaining activities should be repealed and defunded. Instead, policies should be
created to increase access to and availability of affordable housing. Moreover, homeless people
should not be subjected to, or threatened with, civil or criminal sanctions or harassment by law
enforcement, other state actors, and/or private security personnel for conducting life-sustaining
Sleeping or dozing in any place where this may be hazardous to oneself or to others or may interfere with the
operation of the transit system or the comfort or convenience of transit passengers.
9
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activities in public places. Federal, state, and local governments should dedicate funding streams
to housing and services for homeless people. Specifically, local governments should adopt
constructive policing protocols, supported by police training designed to improve interactions
with homeless and mentally ill people.
B. Bail Reform
Pretrial detention and the bail system are meant to ensure that defendants make their
court appearances.Unsecured appearance bonds (personal recognizance bonds with a monetary
amount set if the defendant does not appear in court) are as effective at achieving court
appearances as secured bonds (surety and cash bonds).15 Alarmingly, however, judges generally
only set secured bonds, causing Florida jails to overflow with people who simply cannot afford
to make bail—rather than convicted defendants. High money bails allow dangerous criminals to
go free back into the community, while less dangerous defendants sit in jail.16 It is more often
those who do not pose any additional risk to the general public that are held in pretrial detention
because they cannot pay their bail.17 The cash bail system disproportionately affects low-income
and indigent defendants, creating two systems of criminal justice where the rich are favored.18
Thousands of people in Florida are detained because they cannot afford bail.19 For
example, in a Miami-Dade County jail, which averages more than 2,000 inmates daily, more
than 80 percent of those detained were pretrial inmates.20 As a result, even if pretrial detainees
are ultimately not convicted, even a short stay in jail exacerbates problems that low-income
citizens already face, such as possible loss of employment and an inability to pay fees associated
with their detention.21
i.

Due Process Concerns

Florida law has a presumption in favor of release on nonmonetary conditions for any
person granted pretrial release.22 In practice, however, release often requires bail. Releases on a
person’s own recognizance (“R.O.R.s”) are exceptions, despite the actual law.23 This practice
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infringes upon arrestees’ due process rights because instead of being presumed innocent, they are
incarcerated and treated as if they are guilty even before their criminal case is resolved.
ii.

Poverty and Excessive Bail

The monthly reports of incarceration rates published by the Florida Department of
Corrections reveal striking percentages of pretrial detention throughout the state.24 For example,
a close look at Broward County exemplifies the disproportionate impact of pretrial detention on
low-income and indigent criminal defendants.25 See appendix 1. In July 2017, about 170 pretrial
inmates were being detained on misdemeanor offenses, with an average bond of $2,500.26 On
average, these 170 pretrial detainees cost taxpayers $23,800 per day to house in detention.27
Broward County also has a high pretrial detention rate overall, at 86% of their inmate
population.28 The majority of these detainees remain incarcerated because of their inability to
post a monetary bond.29 Even a short stay in jail can result in serious consequences for lowincome and indigent pretrial inmates, such as losing their jobs and losing their children to state
custody.30 Moreover, the longer they stay in jail, the more likely the pretrial defendant will
commit a future crime.31
iii.

Recommendations

An ACLU of Florida report on pretrial detention in Escambia County, Florida—where
roughly half of the people detained by the county were not convicted—offers several alternatives
to the cash bail system, which could serve similar purposes and would be more aligned with the
intent of Florida law.32 The report suggests that major improvements can be attained through
three categories: improving pretrial services, tailoring monetary bail to serve its actual purpose,
and streamlining the arrest process.33
1. Pretrial Services
Pretrial services, such as pretrial release programs where court staff notifies defendants
and their families of court dates, work to ensure defendants appear in court.34 Revising and
expanding pretrial services could reduce the overflow of pretrial detainees. For example, revising
how danger to society is assessed (“Risk Assessment”) to include a more evidence-based,
strategic system could help judges make better determinations on who should actually remain
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detained.35 Implementing a system of court-notifications through email or texting in order to
minimize the chance of defendants forgetting court dates could also reduce the overflow of
incarcerated people.36 GPS tracking and drug testing conditions of pretrial release should be
eliminated or limited to high-risk defendants and only used as an alternative to pretrial detention.
2. Tailoring Monetary Bail
Instead of using monetary bail to keep defendants detained, the system should be more
narrowly tailored to ensure defendants will appear in court.37 There are several ways to achieve
this goal. For example, judges may permit the use of unsecured appearance bonds instead of cash
or professional bonds.38 These types of bonds are just as effective, provide similar incentives for
criminal defendants to appear in court, and are financially more accessible for low-income and
indigent defendants.39
Additionally, where defendants are facing multiple charges, judges should only impose
monetary bail on the most serious charges.40 Florida law requires judges to set separate monetary
bail amounts for each charge against the defendant.41 This often results in duplicative monetary
bail amounts.42 However, the same goal applies to each separate bail amount (ensuring the
defendant appears in court); a single monetary bail achieves the desired goal without imposing
additional monetary restraints on low-income and indigent defendants.43
Challenges to excessive bail amounts should be heard before the court as soon as
possible.44 When a criminal defendant believes the pretrial judge set a bail bond amount that is
excessive, he or she may file a motion in the trial court to make a redetermination. 45 This
process, however, can take two to three months, because of the time it takes to assign the case to
a public defender, meet with the defendant about the case, and set a hearing date. 46 To expedite
this process, the public defender’s office can flag excessive bails immediately during the first
appearance and file a motion to reduce bail.47 Judges can also modify their hearing schedules to
include bond motions with higher frequency.48
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3. Streamline the Arrest Process
Finally, expediting the criminal justice process through other meaningful reforms could
result in the reduction of pretrial detention.49 For example, when a police officer observes a
misdemeanor crime in progress, the officer can either arrest the defendant or issue a notice to
appear.50 The notice to appear binds the accused to appear in court, so long as they have
identified themselves, do not pose an unreasonable danger to society, and are not a flight risk.51
Criminal defendants who violate the conditions of their pretrial release or probation risk
re-arrest with “no bond.”52 Judges tend to issue “no bond” arrest warrants instead of issuing
summonses for violation of probation and failure to appear.53 Rather than automatically issuing
arrest warrants for violators of pretrial release and probation, an additional court hearing could
be used to make a determination as to the extent of the violation (e.g. did the defendant have a
good cause to violate, such as being in the hospital?) and make appropriate recommendations
that do not include detention–such as extending probation.54
C. Right to Counsel
Another prevalent issue in Florida is the denial of indigent defendants’ right to counsel
for misdemeanor offenses. Florida Rule of Criminal Procedure 3.111 authorizes courts to remove
defendants’ appointed counsel when a written Order of No Incarceration (“ONI”) is entered at
least fifteen days prior to trial.55 Courts certify ONIs after prosecutors decline to seek
incarceration of the defendant.
On their face, the rules allow courts to remove appointed counsel only if the judge
determines that the defendant would not be substantially disadvantaged by the removal.
However, in practice, judges often misuse their discretion by removing defendants’ appointed
counsel without evaluating the defendant’s case individually or the potential prejudice that the
defendant might face. Consequently, hundreds of indigent defendants have been stripped of their
right to counsel after their appointed counsels have spent weeks, even months, preparing their
case.56
The Supreme Court recognized more than half a century ago that every defendant in a
felony case has the right to an attorney. Moreover, the Supreme Court recognized that indigent
defendants charged with misdemeanor offenses should not be afforded less constitutional
protection than any other defendant.57 Judges violate indigent defendants’ Sixth Amendment
right to counsel by removing counsel simply because the prosecutors decide not to seek jail time.
49
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57
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whether petty, misdemeanor, or felony, without representation by counsel at trial”. Id.
50
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This practice gives prosecutors unwarranted authority to determine whether defendants charged
with misdemeanors will have representation.58
As a result, indigent defendants are forced to represent themselves in trial, and are vastly
overmatched by prosecutors. The defendants do not know how to effectively investigate, defend
themselves, or ask proper cross-examination questions. Additionally, defendants inadvertently
waive their rights to jury trials and accept plea offers that waive their rights to appeal. Such
practice is unethical and unacceptable because it discriminates against indigent defendants and
strips them of their constitutional rights to counsel, due process, and equal treatment under the
law.
Only indigent defendants—the majority of whom are racial minorities—are affected by
this unjust rule.59 Wealthier defendants have the means to hire private counsel and enjoy their
assistance until the conclusion of their case. Unrepresented indigent defendants, however, are
deprived of their fundamental right to counsel and a meaningful opportunity to defend
themselves.
Moreover, the collateral consequences of a defendant’s conviction are a significant
concern because they can be more debilitating than a modest jail sentence. The collateral
consequences include immigration detention and/or removal, the loss of employment, housing,
custody of their children, public benefits, professional licenses, drivers’ licenses, and more.
Furthermore, some defendants are forced to serve jail time for failing to pay fines because of
their financial circumstances.
Recommendations
A criminal justice system that does not respect the rights of indigent citizens is a flawed
system. As the ACLU of Florida addresses in Rodriguez v. Hague, courts should recognize that
all criminal defendants have a right to counsel even when they do not face jail time.60 Florida
Rule of Criminal Procedure 3.111 does not adequately protect indigent defendants’ Sixth and
Fourteenth Amendment rights because judges fail to consider the undue prejudice and the
collateral consequences that result from removing defendants’ counsel as required. At a
minimum, a policy that ensures that judges accurately consider the defendants’ individual
circumstances needs to be implemented so that judges cannot remove counsel merely because
the prosecutor does not seek jail time. Moreover, this would help prevent judges from
considering improper factors, such as race, when making decisions.
D. Voting Rights
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Felon disenfranchisement is the loss of one of the most essential and fundamental rights
in a democracy, the right to vote. In Florida, a person convicted of a felony loses the right to
vote, as well as the right to sit on a jury, hold public office, possess a firearm, and eligibility for
more than 100 state occupational licenses.61 More than 6 million people are denied the right to
vote in the U.S. because of a prior felony conviction.62 Florida has the highest
disenfranchisement rate in the country, as there are now more than 1.6 million Floridians who
are barred from exercising their right to vote.63
i.

The Scope of Impact

The racialized effects of felon disenfranchisement are significant in the state of Florida.
Over 7.4 percent of the adult African-American population in the U.S. is disenfranchised
compared to 1.8 percent of the non-African-American population.64 In Florida, AfricanAmericans account for nearly one-third of those who have lost the right to vote despite making
up just 16 percent of the state’s population.65 This figure amounts to an alarming 21% percent of
the total African-American voting-age population in Florida.66
The Latino community constitutes a significant portion of the U.S. prison population, and
it is also severely affected by felon disenfranchisement.67 It is estimated that Florida’s total
disenfranchised population is 12.4 percent Latino.68 It is projected that at least 119,100 members
of the Latino community cannot vote in Florida.69
While the above figures indicate that felon disenfranchisement affects the state in a
racially disproportionate manner, the effects are widespread across Florida. Data gathered by the
Sentencing Project demonstrates that three out of four Floridians who have lost their right to vote
as a result of a felony conviction are white.70
ii.

The Inadequacy of the Clemency Process

Clemency is the constitutionally authorized process through which convicted felons may
seek restoration of their civil rights, including the right to vote.71 In theory, clemency provides a
remedy for the restoration of rights, but, in practice, clemency fails to adequately rectify the
61
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https://www.fcor.state.fl.us/clemencyOverview.shtml.
62
Florida: An Outlier in Denying Voting Rights, Brennan Center for Justice, (2016).
https://www.brennancenter.org/sites/default/files/publications/Florida_Voting_Rights_Outlier.pdf.
63
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http://www.sentencingproject.org/wp-content/uploads/2016/10/6-Million-Lost-Voters.pdf.
64
Id.
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Id.
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http://www.miamiherald.com/news/politics-government/election/article95076927.html.
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disenfranchisement that countless Florida residents face. Florida Governor Rick Scott has
imposed a five, and, in some cases, a seven year waiting period after the completion of the
sentence before anyone is allowed to petition for clemency.72 If an individual is arrested for even
a misdemeanor during the waiting period, even if no charges are filed, he or she will be forced to
begin a new waiting period for another five or seven years.73 Under Governor Scott’s
administration, the requirements for clemency have become more burdensome than in prior
administrations. For example, under former Governor Charlie Crist’s administration, the formal
application process was eliminated for some categories of individuals who wished to have their
rights restored.74 This administrative change served to streamline the restoration of voting rights
and greatly increased the number of individuals who could once again participate in the
democratic election process. Under the Florida Constitution, the clemency board has total
discretion over its decisions.75 However, under Governor Scott, the clemency board has done
away with the advances of Crist’s administration.76 Now an individual may be denied the
restoration of their voting rights and the board need not provide any justification.77 As a result,
the number of individuals who are granted clemency each year has been greatly reduced. In
2015, only 427 citizens had their voting rights restored.78
iii.

Effects on Low-Income Communities

The effects of felon disenfranchisement are particularly damaging on low-income
communities across the state of Florida. The state requires all individuals with felony convictions
to pay all fines, fees, and restitution before they are eligible to seek restoration of voting rights.79
The average restitution debt in Florida is estimated to be around $8,000.80 Florida permits courts
to enter liens against the real and personal property of individuals who owe a debt associated
with a criminal conviction and, consequently, the amount owed by these individuals can multiply
significantly over the years.81 As a result of these unfair policies, wealthy individuals who can
afford these high fees can have their voting rights restored much faster than low-income
individuals who must spend years struggling to pay these exorbitant fees in order to become
eligible for the restoration of their rights.82 Most importantly, the burden of having the
restoration of voting rights contingent on the payment of these high fees can exacerbate the
effects of poverty and alienate vulnerable communities from the democratic process.
iv.

Recommendations

72

Florida: An Outlier in Denying Voting Rights, Brennan Center for Justice, (2016).
https://www.brennancenter.org/sites/default/files/publications/Florida_Voting_Rights_Outlier.pdf.
73
Id.
74
Id.
75
FL Const. Art. IV, Section 8a.
76
Voting Rights Restoration Efforts in Florida, Brenna Center for Justice, (2017).
https://www.brennancenter.org/analysis/voting-rights-restoration-efforts-florida.
77
Id.
78
Id.
79
Id.
80
Id.
81
Id.
82
Id.
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We are now at a crucial turning point for the millions of disenfranchised Floridians who
have been excluded from the democratic process. The ACLU is a coalition member of Floridians
for a Fair Democracy, which is gathering signatures for a ballot initiative to amend Florida’s
constitution and restore voting rights to those individuals who have completed their sentence.83
We ask that this initiative receive the attention of the Special Rapporteur in order to bolster the
efforts of the Florida community. The right to vote is vital to the state and the nation’s
democratic process, and it a fundamental right of every individual.

III.

Legal Relation to International Treaties

Articles 2 and 26 of the International Covenant on Civil and Political Rights (ICCPR) ensure
that all individuals, regardless of race or status, are treated equally under the law.84 Article 7 of
the same treaty seeks to prevent the type of inhumane and degrading treatment currently faced by
the homeless population of Florida.85 Similarly, Article 9 speaks against the detention of persons
awaiting trial (who, in Florida, often must post high bail).86 The state of Florida violates its
obligations under Articles 2, 7, 9, and 26 of the ICCPR by creating and perpetrating policies that
allow the aforementioned disparities in its criminal justice system. Moreover, numerous U.N.
Special Rapporteurs,87 as well as the U.N. Human Rights Council,88 have denounced the
criminalization of homelessness as cruel, inhumane, and degrading treatment in violation of the
United States’ treaty obligations.
IV.

Conclusion

In conclusion, we urge you to highlight the importance of reforming practices in the state
of Florida regarding the criminalization of homelessness, excessive bail, right to counsel, and
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Id.; Say Yes To Second Chances, ACLU of Florida, (2017). https://www.aclufl.org/en/campaigns/say-yessecond-chances/.
84
Article 2(1) of the ICCPR states that “Each State Party to the present Covenant undertakes to respect and to
ensure to all individuals within its territory and subject to its jurisdiction the rights recognized in the present
Covenant, without distinction of any kind, such as race, colour, . . . or other status.” Article 26 states that “All
persons are equal before the law and are entitled without any discrimination to the equal protection of the law. In
this respect, the law shall prohibit any discrimination and guarantee to all persons equal and effective protection
against discrimination on any ground such as race, colour, . . . or other status.”
http://www.ohchr.org/EN/ProfessionalInterest/Pages/CCPR.aspx .
85
Article 7 of the ICCPR states that “No one shall be subjected to torture or to cruel, inhuman or degrading
treatment or punishment. . . .” Id.
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Article 9(3) states that “Anyone arrested or detained on a criminal charge shall be brought promptly before a
judge or other officer authorized by law to exercise judicial power and shall be entitled to trial within a reasonable
time or to release. It shall not be the general rule that persons awaiting trial shall be detained in custody, but release
may be subject to guarantees to appear for trial, at any other stage of the judicial proceedings, and, should occasion
arise, for execution of the judgment.” Id.
87
UN Human Rights Council, Report of the Special Rapporteur on the human right to safe drinking water and
sanitation, ¶9 A/HRC/33/49 (2016), http://bit.ly/2drD7GJ.
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Human Rights Council, Draft report of the Working Group on the Universal Periodic Review, United States of
America, 30, A/HRC/WG.6/22/L.10 (May 21, 2015) (recommendation 176.310: “[a]mend laws that criminalize
homelessness and which are not in conformity with international human rights instruments”).
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felon disenfranchisement. These practices violate the human rights of some of the most
vulnerable citizens of Florida and perpetuate poverty across the state.
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Appendix A
Letter from Public Defender Howard Finkelstein to Mayor Sharief: Pretrial Detention in
Broward County, Law Office of the Public Defender, July 2017
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