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1.	Introduction
1.1	“A precondition for the development of effective preventative and correctional measures lies in the general knowledge that problems of racism and racial discrimination are pertinent in the very context in which one operates – not just far away and long ago, but also here and now”¹
1.2	CERD has repeatedly made it clear in its dialogue with State Parties that no country can rightly claim that it does not face within its own borders actual or potential problems of racial discrimination as refined in Article 1 of ICERD.
1.3	In this paper, I will briefly deal with the concepts of participation and consultation, identify the partners in the decision-making process, discuss the idea of the NHRI or specialized body providing a forum for equal participation, examine the right to participation in public affairs in Namibia, look at the Ombudsman role in the fight against racism and conclude with recommendations.
2.	Concepts of Participation and Consultation
2.1	In trying to understand what these concepts entail, I looked for guidance in the ILO Convention No. 169; the Indigenous and Tribal Peoples Convention and the UN Declaration on the Rights of Indigenous Peoples.
2.2	Article 6(1) of ILO Convention no 69 provides: “In applying the provisions of this Convention, government shall:
(a)	consult the people concerned, through appropriate procedures and in particular through their representatives institutions whenever consideration is being given to legislative or administrative measures which may affect them directly;
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(b)	establish means by which these peoples can freely participate, to at lease the same extent as other sectors of the population, at all levels of decision-making in elective institutions and administrative and other bodies responsible for policies and programmes which concern them”
2.3	The main objective of these provisions is to ensure that indigenous peoples can effectively participate at all levels of decision-making in political, legislative and administrative bodies or processes which may affect them directly. Through the interrelatedness of the principles of consultation and participation, consultation is not merely the right to react, but also a right to propose.²
2.4	The duty to ensure appropriate consultation falls on governments and not on private persons or enterprises. Ensuring consultation and participation is the responsibility of governments. Participation should not be symbolic and there should be a specific institutional body for consultation.
3.	Equal participation in political, economic, social and cultural decision-making in terms of the DDPA and Durban Review Conference 
3.1	The DDPA urges states and encourages the private sector to promote participation of victims of racism, racial discrimination, xenophobia and related intolerance, in economic, social and cultural decision-making at all stages, particularly in the development and implementation of poverty alleviation strategies, development projects, etc.³
3.2	The DDPA further calls upon States to promote, effective and equal access of all members of the community especially victims of racism, racial discrimination, xenophobia and related intolerance, to the decision-making process in society at all levels, particularly at the local level.⁴
3.3	The Durban Review Conference urges States to encourage political parties to give fair representations of minorities at all levels of their party systems and to ensure that their political and legal systems reflect the multicultural diversity of their society.⁵
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3.4	It further encourages States to adopt strategies, programmes and policies including affirmative or positive measures to enable victims of racism to fully realize their civil, political, economic, social and cultural rights, including through improved access to political, judicial and administrative institutions.⁶
4.	Participants in the Decision-making process
4.1	In the Durban Declaration and Programme of Action (DDPA), victims of racism, racial discrimination and xenophobia have a central position, they are:
· Africans and people of African descent 
· Indigenous Peoples 
· Migrants
· Refugees
· Victims of human trafficking
· The Roma People/Gypsies/Sinti
· People of Asian descent
· The National or Ethnic, Religious and Linguistic minorities.⁷
4.2	The DDPA also draws attention to the plight of women who, because of their gender are more likely to be victims of racism, racial discrimination, xenophobia and related intolerance and calls upon states to involve women in decision making at all levels when working towards the eradication of these phenomena.⁸
4.3.	The Media
4.3.1	The DDPA urges states and encourages the private sector to promote the development by the media of a voluntary ethical code of conduct and of policies to combat racism, combating the proliferation of ideas of racial superiority, promoting respect, tolerance and understanding among all individual, avoid stereotyping in all its forms and promote the fair, balance and equitable representation of the diversity of their societies.⁹
4.3.2	The Durban Review Conference commends media organizations that have elaborated such codes aimed at meeting the goals define in paragraph 144 of the DDPA.¹⁰
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5.	Civil Society
6.	National Human Rights Institutions (NHRI’s)
6.1	The central responsibility for promoting and protecting human rights rests with governments, but they cannot always find a neutral space in which to interact and exchange ideas with other actors, especially civil society. As stated above, the responsibility to ensure consultation and participation lies with governments.
6.2	If there are no representative institutions for victims of racism, racial discrimination, xenophobia and other related intolerance, how could meaningful and effective consultation and participation in the fight against these phenomena take place?
6.3	Paragraph 112 of the Durban Declaration recognizes the importance of NHRI’s that conform to the Paris Principles, but also other specialized bodies and Ombudsman in the struggle against racism.
6.4	The Programme of Action urges States to establish, strengthen, review and reinforce the effectiveness of NHRI’s, particular on issues of racism, racial discrimination, xenophobia and related intolerance and to provide them with adequate financial resources, etc and to take steps to ensure that victims of racism participate fully in these institutions.¹¹
6.5	Moreover the same Programme of Action encourages States to establish competent national bodies to investigate effectively allegations of racial discrimination and provide protection to complainants.¹²
6.6	The Outcome Document adopted by the Review Conference:
“Calls upon States that have not yet done so to establish and equip specialized bodies and mechanisms for the implementation of public policies to eradicate racism, racial discrimination, xenophobia and related intolerances…….”¹³
6.7	When a State wants to opt for a specific mechanism, it will have first to be guided by the interest of efficiency. Given the national reality, what is the mechanism that can best meet the challenges of promoting, protecting and monitoring compliance with the recommendations of CERD and the DDPA?
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6.8	Whatever the case may be, the creation of a mechanism on racism, racial discrimination, xenophobia and related intolerance will act as a bridge, connection or link between state actors (government, parliaments, local governments, etc) and civil society, on the one hand and between the international bodies (CERD, Special Procedures, etc) on the other hand.
6.9	Providing a neutral meeting point and focal point for all involved in the battle against racism will encourage participation and consultation.
7.	NHRI or Specialized Body or Mechanism providing a forum for equal participation in the decision-making process in the fight against racism
7.1	Relations with Civil Society
7.1.1	The Paris Principles invite NHRI’s to develop relationships with NGO’s and mention in particular those that are active in the fight against racism; a proof that it is a topic in which collaboration is important.
7.1.2	Civil Society Organizations constitute a valuable source of information for the NHRI or mechanism on realities facing ethnic and national minorities.
7.1.3	At the same time, capacity building of civil society is an invaluable means of making the principles of equality and non-discrimination effective in the field.
7.1.4	The Outcome Document of the Review Conference invites “States to provide and where appropriate, to increase funding for civil society organizations, inter alia those working on racism, racial discrimination and related intolerances, to bolster their work against that scourge”¹⁴
7.1.5	Civil society is a vital partner in the design and development and monitoring process of a national action plan against racism.
7.1.6	The Outcome Document of the Review Conference urges “States that have not developed and/or implemented national action plans to combat racism, racial discrimination, xenophobia and related intolerance to elaborate such plans and monitor their implementation in consultation with relevant stakeholders, including in particular national human rights institutions and civil society”¹⁵ (emphasis added)
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7.1.7	In paragraph 116, the Durban Declaration “recognizes the fundamental role of civil society in the fight against racism, racial discrimination, xenophobia and related intolerance, in particular in assisting States to develop regulations and strategies, in taking measures and actions against such forms of discrimination and through follow-up implementation”
7.1.8	Effective implementation of ICERD and the DDPA depends on the triangular relationship between the State, the treaty bodies and civil society. The State needs the support of civil society to carry through its policies and civil society needs to keep the pressure on government to full its obligations.
8.1	Relations with Parliament
8.1.1	With its capacity to legislate and enforce, with its institutions to monitor and control, with its responsibility in the areas of teaching, education, culture and information, with its task to promote social welfare and political justice, the State has the primary role to play in combating racial discrimination and promote racial equality. In order to meet these obligations, the state should consult stakeholders and promote equal participation in the decision – making process.
8.1.2	It is mainly through elections and the constitution of a parliament that people participate in the conduct of public affairs and participate in the decision- making process.
8.1.3	However, citizens are able to participate indirectly in public affairs and decision-making processes through the NHRI or personal interaction with committees of parliaments.
8.1.4	Parliament ratifies international treaties, passes laws, outlawing racism, racial discrimination, xenophobia as required by CERD, may set a legal framework for the adoption of affirmative action in favour of ethnic or national minorities and may adopt the national action plan against racism, etc.
8.1.5	The Paris Principles require NHRI’s to have relationships with the Legislature and the Abuja Guidelines ¹⁶ define the relationship that Parliament should have with NHRI’s; encourage Parliament and NHRI’s to evolve an effective working relationship to better promote and protect human rights.
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8.1.6	The Durban Declaration recognizes the paramount role of parliaments in the fight against racism¹⁷ and the Outcome Document urges states to improve democratic institutions and to increase participation ¹⁸ and encourages parliaments to regularly address the issue of racism, racial discrimination, xenophobia and related intolerance. ¹⁹
8.1.7	It is in parliament where a range of measure is decided with a direct impact on the fight against racism and promoting diversity, equality and social justice. Parliament should therefore ensure to send the law projects in good time to allow the NHRI or mechanism to become acquainted with them and provide its opinion.
9.1	Relations with Local Authorities 
9.1.1	The NHRI or mechanism must also work on creating, developing and maintaining relationships with local authorities. It is indeed at this level that political choices have the most direct, concrete and practical consequences on citizens and their daily lives.
9.1.2	It shall therefore ensure that the policies of local authorities are not discriminatory and promote access to everybody to property and services.
10.	The Right to participate in Public Affairs in Namibia
10.1	The foundations of the right to participation are shaped by the possibility of any individual to be involved in decision-making which affects her/his interest. Everyone should be able to participate in society, to defend her/his interest, to help create a society, which also fulfils her/his interests and desires. The freedom to vote and stand for elections and the freedoms of association and assembly are the major political expressions of such participation. These rights form the bases for any representative, democratic process and active civil society, and ensure that public affairs are truly public²⁰. The right to participation in government is also intricately linked with other rights, such as the right to education and the right to access to information.
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10.1.1	The concept of participation is broader than the right to vote or the freedom of association. It entails the notion that all citizens should be involved in decision-making processes that affect them. Moreover, participation is at the core of a human rights based approach to development and to poverty reduction where the poor must be considered as the principal actors and strategic partners for development.²¹
10.2	International Standards
10.2.1	Article 25 of the International Covenant on Civil and Political Rights (ICCPR) recognizes and protects the right of every citizen to take part in the conduct of public affairs, the right to vote and to be elected and the right to have access to public services. The Human Rights Committee stressed that the Covenant requires all State parties to adopt such legislative and other measures as may be necessary to ensure that citizens have an effective opportunity to enjoy these rights. Namibia acceded to the ICCPR as well as to the Optional Protocol to the ICCPR in 1994.
10.3	Regional/African level
10.3.1	At the continental level the African Charter on Human and Peoples’ Rights (ACHPR) similarly guarantees the right of every citizen to freely participate in the government of his/her country either directly or through freely chosen representatives and to equal access to public services.²². Namibia has ratified the ACHPR and is therefore bound by it. In 2009 the African Commission on Human and Peoples’ Rights (African Commission) recommended that Namibia ratify the Charter on Democracy, Elections and Governance. However, to date this Charter has not been ratified.
10.4	National Level
10.4.1	At the national level, the Namibian Constitution recognizes the right to political activity which includes the right to vote and to participate in the conduct of public affairs.²³ Article 95(1)(k) supplements this right by obliging the State to “…..[encourage] ….. the mass of the population through education and other activities and through their organisations to influence Government policy by debating its decisions”. Vision 2030 also promotes a collaborative relationship between government and civil society.
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10.5	Participation in public affairs
10.5.1	Opportunities for public participation in public affairs indeed exist in the country. For instance, civil society organisations have been invited to participate as partners in the formulation and implementation of national policies and programmes. Furthermore, public hearings by parliament, as well as consultations organised by government Ministries and Constituency Development Committees, are also some of the avenues available to civil society. Indeed, there have been some notable cases in which non-governmental organisations (NGOs) have not only participated in policy making, but were also at the forefront of such a process.
10.5.2	The Legal Assistance Centre (NGO) has been particularly successful on this front and was instrumental in contributing towards the formulation of the Married Persons Equality Act, the Combating of Rape Act, Regulations for the Combating of Domestic Violence Act, the Maintenance Act’, amongst others. Regrettably, these existing channels of interaction with civil society are generally not fully utilised.
10.5.3	The 2012 IDASA Democracy Index for Namibia²⁴ lists a host of factors which impede effective interaction between the Government and civil society organisations (CSO). These, amongst others include:
· organisational and operational weaknesses of CSOs;
· the prevailing political culture;
· fast tracking of certain laws which mitigate against public participation;
· short notices of public hearings which gives the public very little time to prepare substantive submissions;
· poor publicity around hearings;
· the complexity of the public-hearing processes, technical jargon and the volume of information;
· the use of English during public hearings; and
· a growing culture of self-censorship by members of the public caused by the intimidating manner politicians usually react to critical comments on government social policies.
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10.5.4	Furthermore, while public participation and accountability remain essential elements in a democracy, and while instances of public participation do occur, the policy and law-making process in Namibia is generally not characterized by a spirit of cooperation and open consultation. Instead, these two processes largely remain the prerogative of the executive.²⁵
10.5.5	It is important to highlight the call of the African Commission regarding the political participation of the San and other indigenous communities in Namibia. In 2010 the African Commission recommended that Government legislate affirmative action measures to increase the representation of San and other indigenous communities in governance structures such as Parliament and local government structures. It also recommended that government devises a quota system to give indigenous communities certain percentage representation in these structures.²⁶ This is not done yet.
10.5.6	In its Concluding observations,²⁷ the CERD recommends that Namibia strengthens its efforts to ensure the full participation of indigenous communities in public affairs at all levels. It encourages Namibia to revise its electoral laws with a view to encourage political parties to broaden their appeal to ethnic minorities and to include a minimum proportion of candidates from these groups.
10.5.7	The Committee further encourages Namibia to ensure the participation of ethnic groups in the design and implementation of integration policies and programmes, at both national and local level.
10.5.8	In its concluding observations,²⁸ the Committee on the Elimination of All Forms of Discrimination against Women recommends that Namibia ensures that rural women participate fully in decision-making processes, especially in the regional councils.
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10.5.9	SADC Protocol on Gender and Development requires State Parties to endeavour that by 2015 at least 50% of decision-making positions in the public and private sector are held by women, including the use of affirmative action measures. It further requires Namibia to adopt specific legislative measures and other strategies to enable women to have equal opportunities with men to participate in all electoral processes including the administration of elections and voting.²⁹
10.5.10Namibia is a signatory to the Protocol. In response to the above call, the SWAPO Party has amended its constitution to allow for 50% of women representation in all its decision-making processes.
11.	National Action Plan to Combat Racism
11.1	The Outcome Document urges all States that have not developed an action plan to elaborate such plans. Namibia did not develop such plan yet. However, the Ombudsman decided in 2009 to begin the process of assisting the Government to develop a national human rights action plan for Namibia. It was then decided to convert the Ombudsman Human Rights Advisory Committee (consisted of civil society, N.G.O’s faith-based organizations and public officials) into the coordinating committee to drive the development of the action plan. The Baseline Study Report on Human Rights in Namibia was recently launched and it is envisaged that the draft action plan will be submitted to Parliament by the end of 2014. Issues of racism, racial discrimination, xenophobia and related intolerance will be addressed in the action plan and the recommendations of CERD and the DDPA will be addressed in the action plan.
12.	The Ombudsman’s role in the fight against racism, racial discrimination, xenophobia and related intolerance
12.1	Al parts of government together with NHRI’s and civil society are involved in assisting government in its responsibility to respect, protect and fulfil human rights. Many countries have both a NHRI and an Ombudsman institution. The established and effective human rights role of the Ombudsman is frequently overlooked by many. Ombudsman institutions occupy a unique position and can be a valuable partner in the fight against racism, racial discrimination, xenophobia and related intolerance.
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12.2	Recognizing the role of the existing Ombudsman in the promotion and protection of human rights and fundamental freedoms, the General Assembly in its resolution 64/161, encouraged Ombudsman to actively draw on the standards enumerated in international instruments and the Paris Principles to increase their capacity to act as national human rights protection mechanism.³⁰
12.3	The General Assembly, in its resolution 65/207 dated 21/12/2010 encourages Ombudsman to operate in accordance with the Paris Principles and other relevant international instruments in order to enhance their capacity to assist states in the promotion and protection of human rights.
12.4	As said above, the Durban Declaration³¹ recognizes the importance of Ombudsman institutions in the struggle against racism, racial discrimination, xenophobia and related intolerance.
12.5	Therefore the Ombudsman can in collaboration with relevant stake holders:
· foster dialogue and facilitate cooperation with government by advising governments on the ratification of international instruments and the removal of reservations;
· play an important role in advising governments with respect to brining national legislation and national practices prohibiting racism, racial discrimination in line with international human rights obligations;
· act as appropriate agency for the dissemination of CERD, ICEDAW, the Durban Declaration and other international human rights instruments and make their contents widely known;
· can ensure that the comments and recommendations of CERD, CEDAW the Programme of Action, are widely disseminated, considered and implemented by governments;
· mainstream human rights into their activities and programmes within the framework of their mandates. Complaints examination should have a human rights-based approach;
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· develop and conduct outreach activities at the national level to raise awareness about racism and racial discrimination, to teach young people about the importance of tolerance and respect and collect, compile, analyse, disseminate and publish reliable statistical data aimed at monitoring the situation of vulnerable groups and developing practices and measures to prevent and combat racism, racial discrimination, xenophobia and related intolerance.





















RECOMMENDATIONS
12.1	No NHRI can monitor and report on every aspect of a country’s human rights situation every year. They identify the rights that are of most concern in the country and concentrate on monitoring those either yearly or progressively. ³²
12.2	It is in this regard that NHRI’s may fail in their task to monitor the implementation of the DPPA. I wish to suggest that NHRI’s emulate the Danish practice in order to fill the void.
12.3	In 2003, the Danish Institute for Human Rights established the Equal Treatment Committee, consisting of civil society and governmental organizations and independent experts representing the six grounds of race and ethnic origin, gender, religion and belief, age, disability and sexual orientation. The purpose of setting up the Committee was to create a platform where members of the Committee could find a common ground to promote equal treatment and combat discrimination from a horizontal cross-ground perspective.
	In 2006, the Committee embarked upon an action plan for an inclusive society. The objective of the action plan was to promote equal treatment for all and to fight against the phenomenon of discrimination for all sections of society. The Declaration for an Inclusive Society was signed by 22 different NGO’s. To involve politicians, Danish Parliamentarians were invited to a hearing to discuss the Declaration. ³³
12.4	A strategy aimed at the eradication of racism and racial discrimination should be victim-oriented. In practice effective remedies are unavailable, unaffordable and sometimes unproductive for the marginalized and destitute. They may lack education and are ignorant of the law.
12.5	Against this background the Committee must create recourse possibilities that are simple, easily accessible, known to the general public and open to legal aid and assistance. 
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12.6	Cooperation and collaboration are both a requirement and a need in the fight against racism and discrimination. Human rights abuses such as racism and racial discrimination are indeed connected with maladministration, which is the domain of the Ombudsman; therefore cooperation and collaboration with Ombudsman institutions where they exist in countries, is key to combating racism, racial discrimination, xenophobia and related intolerance.
12.7	At the international level, the International Coordinating Committee of National Institutions for the Promotion and Protection of Human Rights (ICC) and the International Ombudsman Institute (I.O.I) and at the regional level, the Network of African National Human Rights Institution (NANHRI) and the African Ombudsman and Mediators Association (AOMA) should also join forces in the fight against these phenomena. 
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