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The Intergovernmental Working Group on the Effective Implementation of the Durban Declaration and Programme of Action was established by the Commission on Human Rights (resolution 2002/68). In June 2006, the Human Rights Council extended its mandate for a further three years (resolution 1/5). The Intergovernmental Working Group is mandated to:

·  Make recommendations with a view to the effective implementation of the Durban Declaration and Programme of Action; and 

· Prepare complementary international standards to strengthen and to update international instruments against racism, racial discrimination, xenophobia and related intolerance in all their aspects.

Distinguished Chair, Mr. Ombudsman Walters, Your Excellencies, Distinguished Experts, All Delegations,  
Background

· It is an honour for me to participate in this panel today with Ombudsman Adv. John Walters on this important topic of equal participation in the decision-making process in the fight against racism.  Indeed, there are many decision-making processes that have the potential to positively impact the fight against racism. 

· By way of personal background I was involved in all the Preparatory Committees leading into the World Conference against Racism, Racial Discrimination, Xenophobia and Related Intolerances (Geneva, Switzerland, 2000 to 2001) and in all Preparatory Conferences in Canada (2000 to 2001).  One of the areas of concern to me at that time was addressing racism in sports faced by Indigenous athletes.  
· Since the Durban Conference, three new UN Indigenous-specific mechanisms have been established:  the Permanent Forum on Indigenous Issues, the Expert Mechanism on the Rights of Indigenous Peoples and the Special Rapporteur on the Rights of Indigenous Peoples, all of which I have had the honour of engaging with or directly participating in. 

· It is good to reflect back on that experience in making this presentation.  I will begin my discussion with an overview of the work of the Expert Mechanism on the Rights of Indigenous Peoples, and then I will speak to how this work can be applied to the work of this Intergovernmental Working Group on the Effective Implementation of the Durban Declaration and Programme of Action.  Throughout my comments, I will highlight the relevance of the UN Declaration on the Rights of Indigenous Peoples. 
· The Expert Mechanism on the Rights of Indigenous Peoples is a subsidiary body of the Human Rights Council, established in 2007 to provide the Council with thematic expertise on the rights of Indigenous peoples. 
· The studies and Advice of the Expert Mechanism constitute authoritative interpretations of the human rights of Indigenous peoples.  They are grounded in binding international human rights laws, norms, principles as applied to Indigenous peoples, for example through the UN Declaration on the Rights of Indigenous Peoples. 
· To date, the Expert Mechanism has undertaken five studies: on Indigenous peoples’ right to education (2009), on the right to participate in decision-making (2011), on the role of languages and culture in the promotion and protection of the rights and identity of Indigenous peoples (2012), a follow-up report on the right to participate in decision-making, with a focus on extractive industries (2012); and on access to justice (2013).  
· Each study includes an “Advice,” which provides direction on the implementation of the related rights.  This Advice is directed to States, Indigenous peoples, international institutions, national human rights institutions, civil society and others.
· The studies and Advice have highlighted the clear relationship between the rights enshrined in the UN Declaration on the Rights of Indigenous Peoples and the importance of Indigenous peoples’ right to self-determination to the realization and full enjoyment of those rights. 
· For instance, the Study on the right to participate in decision-making, which I will highlight in my discussions here today, establishes a clear relationship between the right to participate in decision-making and Indigenous peoples’ right to self-determination, including the right to autonomy or self-government and the State obligation to consult Indigenous peoples in matters that may affect them. In this context, self-determination means that institutions of decision-making should be devised to enable Indigenous peoples to make decisions related to their internal and local affairs, and to participate collectively in external decision-making processes. 
· In the follow-up report to the study on decision-making, with a focus on extractive industries the Expert Mechanism acknowledges the importance of the full enjoyment of the right to self-determination by Indigenous peoples in relation to lands, territories and resources, especially in the context of extractive industries. Recognition of Indigenous peoples’ permanent sovereignty over lands, territories and resources is a prerequisite for “meaningful political and economic self-determination of Indigenous peoples.”
· Indigenous peoples are among the most excluded, marginalized and disadvantaged sectors of society. This has had a negative impact on the ability to determine the direction of their own societies, including in decision-making on matters that affect their rights and interests. This can still be a major factor contributing to their disadvantaged position. 
· The exclusion of Indigenous peoples from full, effective and meaningful participation in decision-making, including in political processes, is often grounded in discrimination. This practice is contrary to the principles of equality and non-discrimination, which are embedded in the nine core international human rights instruments and several declarations, including the UN Declaration on the Rights of Indigenous Peoples.  (inter alia, articles 1 and 2)
· Indigenous participation in decision-making on the full spectrum of matters that affect their lives forms the fundamental basis for the enjoyment of the full range of human rights. This principle is a corollary of a myriad of universally accepted human rights, and at its core enables Indigenous peoples to be freely in control of their own destinies in conditions of equality with others. Without this foundational right, the human rights of Indigenous peoples, both collective and individual, cannot be fully enjoyed.
The Expert Mechanism’s Study on Indigenous Peoples and the Right to Participate in Decision-Making 
· I would like now to provide a brief overview of the findings of the Expert Mechanism on its study on the right to participation in decision-making, which sets out good practices in this area.  The study focused on Indigenous peoples’ internal decision-making processes and institutions, including Indigenous Parliaments and organizations, Indigenous legal systems and Indigenous women.   It also focused on Indigenous peoples’ participation in decision-making mechanisms linked to State and relevant non-State institutions and processes affecting Indigenous peoples, including in parliamentary processes, through direct participation in governance, through participation in hybrid systems of governance, through free, prior and informed consent, and in participation in regional and international fora and processes.  
· I have been asked to speak about good practices in the fight against racism.  I want to highlight the indicators of good practices identified in the Study on the Indigenous Peoples and the Right to Participate in Decision-Making, which are based on criteria found in the UN Declaration on the Rights of Indigenous Peoples.  First and most importantly,  is “the extent to which indigenous peoples were involved in the design of the practice and their agreement to it.”  Other indicators include:
“(a)  
Allows and enhances indigenous peoples’ participation in decision- making;

(b)
Allows indigenous peoples to influence the outcome of decisions that affect them;

(c) 
Realizes indigenous peoples’ right to self-determination; 

(d) 
Includes, as appropriate, robust consultation procedures and/or processes to seek indigenous peoples’ free, prior and informed consent.”

· I now will highlight a few examples from the Study in these areas.  
Indigenous Decision-Making Processes and Institutions
· The study highlights examples of Indigenous decision-making in areas such as Indigenous management of resources in Indigenous conservation areas and territories. This includes the Kaimoana customary fishing regulations in New Zealand that permit some Maori control of customary fishing in some areas, including by Maori institutions organized in accordance with their own beliefs.

· Another interesting example is the Kuna Yala Comarca, “one of five special territorial units in Panama with administrative autonomy through general, traditional, regional and local councils. The Comarca is governed by Kuna traditions and customs, and makes its own decisions within the framework stipulated by the Constitution and legislation. Indigenous peoples make the majority of decisions on cultural, economic and political matters affecting their populations, and monitor indigenous rights. The Comarca is governed by the Kuna General Council, which is the highest authority, comprising local councils of the 49 communities, each one represented by a chief (Saila). The region is run by three general chiefs (Caciques) elected by the Kuna General Council. The Kuna General Council meets for four days every six months. In addition to the 49 Sailas that represent their communities, participation in the Councils is mandatory for National Assembly representatives, the regional Governor, the four district representatives and the regional directors of each institution established in the Comarca. Furthermore, each community is required to include one indigenous woman on its delegation.”

Participation in Parliamentary Processes
· Mechanisms that guarantee the representation of Indigenous peoples in State Parliaments can provide an important opportunity for Indigenous peoples to participate in and influence decision-making on a range of issues. In this regard, Indigenous peoples worldwide have generally enjoyed increased parliamentary representation in recent years. This has been achieved in various ways, although there are still many challenges to be faced in improving both representation and its effectiveness. 
· In certain countries, Indigenous peoples have been elected to Parliamentary seats without special measures. This has been most successful in States with large Indigenous populations, such as in Greenland, where all members of the Inatsisartut (Parliament) and the Naalakkersuisut (Cabinet) are of Inuit descent, and in the Plurinational State of Bolivia. In other States, where Indigenous peoples are not in the majority, there are also examples of increased representation; for example, in Nicaragua, Indigenous peoples have increased their representation in the National Assembly. Other States have increased Indigenous representation through reserved seats for Indigenous representatives in Parliament, which may also involve specially defined electoral districts. Such has been the case, for example, in New Zealand (Aotearoa). Similarly, in Burundi, the Batwa have permanent seats in the National Assembly, in both houses, and there has been guaranteed Batwa representation on the National Land Commission. Proportional representation electoral systems can assist in the election of Indigenous individuals to State parliaments, as seen under, for example, the interim Constitution of Nepal. However, measures may also be needed to ensure that the election of Indigenous individuals translates into influence in decision-making.
Indigenous Legal Systems
· Under its articles 5, 27, 34 and 40, the UN Declaration on the Rights of Indigenous Peoples affirms the right of Indigenous peoples to maintain and strengthen their own legal systems. Articles 8 and 9 of the ILO Convention 169 also provide further elaboration on these rights. Indigenous legal systems, including legislative, judicial and procedural aspects, can maintain harmony within Indigenous societies and enhance Indigenous peoples’ ability to influence decision-making externally.
· Indigenous legal systems, which include legislative (Indigenous laws), judicial and procedural aspects, are critical to internal decision-making. Indigenous legal systems are often based on the principles of collective indemnity and communal solidarity. However, Indigenous peoples face enormous problems in maintaining their traditional legal systems. 
· Support for the practice of Indigenous legal systems in Sabah, Malaysia, to allow such systems to remain autonomous was the result of repeated calls by Indigenous leaders and institutions. The financial support of the federal Government to improve the image of native courts in Sabah, which had been neglected for decades, is one such example, to be used for, inter alia, the building of new native courts and a training centre for native court personnel, where knowledge about Indigenous legal systems can be transmitted to younger leaders.
· Other examples of Indigenous governance not always recognized by the State, depending to some extent on the non-acceptance of legal pluralism, include the failure of mainstream legal authorities to respect the rulings of Indigenous chiefs, elders or councils when administering Indigenous laws and other disputes, or the failure to recognize such decisions as judicial acts. Other obstacles include limited administrative and financial support by States; the lack of opportunities to enable traditional leaders to update Indigenous laws; and the lack of respect for Indigenous legal systems by other legal systems
Participation in decision-making mechanisms linked to State and relevant non-State Institutions and Processes affecting Indigenous Peoples
· Decision-making rights and participation by Indigenous peoples in decisions that affect them is necessary to enable them to protect, inter alia, their cultures, including their languages and their lands, territories and resources. 
· It is important that all sectors of Indigenous society have the opportunity to engage and participate in consultative and decision-making structures. This is especially true for women and youth, who are often marginalized from these processes. 

· The UN Declaration on the Rights of Indigenous Peoples is the most explicit in its expression of Indigenous peoples’ right to participate in politics ranging from a general right of Indigenous peoples to self-determination in article 3, to provisions about seeking free, prior and informed consent of Indigenous peoples in projects that affect their land and resources, as stated, inter alia, in article 32.  
· In addition to the Declaration, the ILO Convention 169 sets out key important principles, including the right of Indigenous peoples to decide their own priorities for development, in particular in the formation, implementation and evaluation of plans and programmes for national and regional development, which may affect them directly. Article 6 requires that Indigenous peoples be consulted in good faith through appropriate procedures with the objective of achieving agreement or consent whenever consideration is being given to legislative or administrative measures that may affect them directly.
Free, Prior and Informed Consent
· Increasingly, Indigenous peoples worldwide are struggling to maintain control over their lands and resources in the face of growing encroachment on their territories by both small- and large-scale development projects. Conflicts regarding the protection and use of natural resources at stake in many such projects are increasing, and both the human and environmental impacts of these projects continue to affect Indigenous communities. Many decisions connected to these development projects drastically affect the rights of Indigenous peoples, yet are taken without their free, prior and informed consent. 
· Indigenous peoples identify the right of free, prior and informed consent as a requirement, prerequisite and manifestation of the exercise of their right to self-determination. It is of fundamental importance to the participation of Indigenous peoples in decision-making. This is because free, prior and informed consent establishes the framework for all consultations relating to the acceptance of projects that affect them, and any related negotiations pertaining to benefit sharing and mitigation measures.
· For example, Canadian courts have established a duty to consult and accommodate Indigenous peoples in relation to activities that can affect them, including the development of forest areas. Moreover, during the consultation the Indigenous peoples affected must be fully informed in order to completely understand what is being proposed. Where there is a serious impact on the rights of Indigenous peoples, consent must be obtained. Canadian courts have also ruled that acts interfering with Aboriginal and Treaty rights must be justified and, to be justified, the Government must consult with the relevant Indigenous peoples.
The Durban Declaration and Programme of Action
· I would like to now spend a few minutes discussing how the work of the Expert Mechanism, highlighted above, relates to the work of this Intergovernmental Working Group on the Effective Implementation of the Durban Declaration and Programme of Action. 
· First, I would like to say that it has been my experience that the non-racist, equal and non-discriminatory inclusion of Indigenous peoples in the Durban Declaration and Programme of Action has been a struggle from Day 1.  

· For example, while the context of racism against Indigenous peoples is highlighted in preambular paragraph 10 and articles 13, 14, 22, 23, 24, 39, 40, 41, 42 and 103, noticeably absent is mention of the fundamental right to self-determination of Indigenous peoples.  Also of critical importance is that the Durban Declaration does not recognize Indigenous peoples as peoples and this is an inconsistency that needs to be remedied before real progress can be made in the fight against racism as it relates to Indigenous peoples.     
· In my opinion, this Working Group has an obligation to fully explore the ways in which the Durban Declaration and Programme of Action can be applied to Indigenous peoples in a way that is consistent with today’s international laws, norms and standards.  Paramount in this regard is the UN Declaration on the Rights of Indigenous Peoples.  This could be achieved by holding a specific conference on overcoming racism facing Indigenous peoples.
· Such a conference could include in its discussions how racism against Indigenous peoples can be addressed through the advancement of the rights of Indigenous peoples as contained in the UN Declaration on the Rights of Indigenous Peoples, with a focus on self-determination; recognition and promotion of participation in internal decision-making processes; full and equal participation in State and international decision-making processes, including this Working Group; and racism in the enjoyment of all civil, political, economic, social and cultural rights.  Key areas of concern including Treaties, agreements and constructive arrangements, free, prior and informed consent, particularly in relation to lands, territories and resources; the participation of Indigenous individuals most marginalized, including women, youth, the elderly, and persons with disabilities; and the representation of Indigenous peoples in international fora could be explored in more detail.   
· In my view, both Indigenous Treaties with States and the UN Declaration are key solutions to combatting racism through mutual respect and partnerships.  (preambular paragraphs 15, 18 and 24 and articles 15(2), 18, 19, 37 and 28)   
· I urge the Working Group to encourage States to engage in implementing Treaties and Treaty rights in the spirit of mutual respect, equality, non-discrimination and beneficial partnerships.  Through this type of approach, we can together forge a positive path to reconciliation.  
· I would like to conclude by thanking you for including me in this important discussion today.  It is only through the participation of Indigenous peoples that the dialogue of how to overcome racism facing Indigenous peoples can begin and our perspectives as the first peoples of the world can come to light. 
· Hai Hai (thank you).
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