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In its General Recommendation XXXI on the prevention of racial discrimination in

the administration and functioning of the criminal justice system, the Committee on the Elimination of Racial Discrimination (CERD Committee) identified, as an indicator of racial discrimination, the number and percentage of persons belonging to ethnic and racial minorities who are incarcerated in prisons or other places of detention.  People of African descent are over-represented among the prison population in many states, including Canada, Brazil, the United Kingdom, and others.  In some states the disparity is quite striking.  For example, in the United States, Black men are six and a half times more likely than white men to be incarcerated, and on any given day, more than 11 percent of all Black men ages 30 to 34 are behind bars.

What accounts for these disparities?  Some have suggested that they result from higher rates of criminal behavior by people of African descent.  While this cannot be entirely excluded as a contributing factor, it has been convincingly shown that this alone cannot explain the disparity.  Many studies have shown that, even when Black people and others engage in criminal behavior at similar rates, Black people are still more likely to be incarcerated, and for longer periods of time, than others.

Why do Black people and others who commit comparable or identical crimes end up with very different outcomes in the criminal justice system?  Putting aside individual cases of intentional racial discrimination, what are the structural factors that explain this phenomenon, which is observed in so many states?  While of course every state is unique, we can identify some common mechanisms.  

One factor involves decisions by law enforcement agencies about how to allocate their resources.  With serious crimes, police have very little discretion – in most states, police will investigate every murder, and will make a serious effort to identify and arrest the perpetrators.  By contrast, with crimes that are very common, and either relatively minor or without an identifiable victim, like drug offenses, police have great discretion as to whether and how they enforce the law.  So in the case of drug crimes, the decision to concentrate enforcement in one part of the city or state versus another, the decision to concentrate on outdoor drug markets rather than drug use in bars and nightclubs, the decision to focus on some illegal drugs rather than others (for example, crack cocaine rather than heroin) – all of these strongly affect the racial composition of those arrested.
A related factor is the decision by elected legislators to punish some crimes more harshly than others.  One example of this phenomenon is the law in the United States on sentencing for cocaine possession.  Under US federal law, possession of 5 grams of crack cocaine – a drug associated in the public mind with African-Americans -- triggers a mandatory minimum sentence of five years in prison.  It takes 100 times as much powder cocaine – 500 grams – to trigger the same mandatory five-year sentence.  Although African-Americans constitute about 12% of the US population, more than 80% of those prosecuted under the crack cocaine mandatory minimum laws are Black.

Another structural factor contributing to differential outcomes for Black people and others is the quality of legal representation they receive when they are charged with a criminal offense.  In many states, all persons charged with a crime have the right to a defense lawyer at government expense if they cannot afford to hire their own lawyer.  While some of these publicly-paid lawyers are excellent, in other cases the system for providing lawyers to low-income people is under-funded, understaffed, or otherwise ineffective.  Perhaps for these reasons, we know that at least in some states, criminal defendants represented by publicly-paid lawyers are more likely to go to prison than those who are able to hire their own lawyers.  Since in many states people of African descent are more likely to be low-income, they are disproportionately affected by these deficiencies in the legal defense provided to low-income people.  For example, in its 2007 concluding observations, the CERD Committee expressed concern about the difficulties in obtaining legal assistance experienced by people of African descent in Canada.  

It is clear that better data are needed in order to more fully understand and address the phenomenon of disproportionate incarceration of people of African descent.  Surprisingly, many states apparently do not maintain data on the racial and ethnic composition of their prison populations.  The CERD Committee has noted the absence of such data in the cases of Sweden, the Czech Republic, China, and others.  
In states that retain the death penalty, people of African descent are sometimes subject to discrimination in the application of capital punishment.  One form of discrimination is the “race of defendant” effect – when people of African descent who are convicted of crime are more likely to receive the death penalty than others convicted of similar crimes.  The CERD Committee and others have expressed concern about the disproportionate number of foreign nationals who are sentenced to death in Saudi Arabia.  Many of these foreign nationals are migrant workers, many of African descent.  In some cases they have not received services that would have placed them on an equal footing with Saudi defendants, such as translation services that would allow them to understand the legal proceedings against them, which are conducted in Arabic.  

In the United States, another retentionist state, people of African descent are over-represented among those sentenced to death.  Black people are about 12% of the US population, but make up 35% of the approximately 1200 people executed in the United States since 1977, and 42% of the approximately 3300 people currently under sentence of death.  But with the death penalty in the United States, the strongest racial disparity has to do not with the race of the defendant but rather with the race of the victim.  A defendant who is convicted of killing a white person is far more likely to receive the death penalty than one who is convicted of killing a Black person.  This finding has been replicated many times in a number of different US states, and its magnitude is significant:  some studies have found that, even when other variables are controlled, those convicted of killing a white person are three to four times more likely to receive a sentence of death than those convicted of killing a Black person.  It is not entirely clear whether the locus of this discrimination is the prosecutor’s decision to charge the defendant with a crime punishable by death, the jury’s decision to impose the death penalty, or both.  

There is evidence of a similar race of victim effect in Trinidad and Tobago, where the death penalty is mandatory upon conviction of murder.  A 2006 study showed that those charged with killing a person of Asian or European descent were more likely to be convicted of murder, and therefore to be sentenced to death, than those who were accused of killing a person of African descent. 
How can we remove these structural barriers to equal treatment in the administration of justice?  In democratic states, the right to vote is fundamental.  We rely largely on electoral participation as a means for various groups, including racial minorities, to protect their rights.  However, many states bar either some or all incarcerated people from voting.  Some states even deny the right to vote to some former prisoners after they have completed their sentences.  For example, in Belgium, Greece, Italy, and Luxembourg, one can lose the right to vote for life based on certain criminal convictions.  Both the Human Rights Committee and the CERD Committee have expressed concern about laws that deny the right to vote to prisoners and former prisoners.  

If we combine the disproportionate incarceration of people of African descent with the denial of the right to vote to prisoners and former prisoners, we have a self-reinforcing process. Black people are disproportionately convicted of crimes under laws and procedures established by elected legislators.  But their ability to change these laws and procedures through the democratic process is significantly diminished by the fact that Black people have also disproportionately lost the right to vote because of these criminal convictions.  

In some states, the combined effect of these two phenomena – disproportionate incarceration of Black people, and disfranchisement of prisoners and former prisoners – is quite significant.  For example, in the United States, nearly 10% of adult African-Americans have lost the right to vote based on criminal convictions.  In some US states, the number is more than 20%.  Obviously this loss of electoral power affects the ability of people of African descent to influence criminal justice policy, but its effects do not stop there.  It is a generalized loss of political power, and also affects their access to housing, education, health, and other social goods as well.  
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