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“This idea of total incarceration just isn’t working.”
U.S. Supreme Court Justice Anthony Kennedy, March 23, 2015

. Overcrowding and the Overuse of Imprisonment in the United States

While the overuse of imprisonment is a problem of endemic proportions around the world, the
human rights violations associated with this practice are particularly egregious in the context of
the United States. With an incarceration rate five to ten times that of other western democracies,
the United States has less than five percent of the world’s population, but our country’s prisoners
account for one quarter of the global prison population. Indeed, the U.S. incarcerates more
people—in absolute numbers and per capita—than any nation in the world, including the far
more populous China, which rates second, and Russia, which rates third.

Over the past 40 years, the number of people held in prisons and jails in the United States per
capita has more than quadrupled, with the total number of people incarcerated now surpassing
2.3 million.? Since 1970, the U.S. prison population has risen 700%, a rate that far outpaces that
of the general U.S. population and crime rates. Every state and the federal government have
seen a massive increase in inmate populations in recent decades.® Currently, one in 99 adults are
living behind bars in the U.S., and one in 31 adults are under some form of correctional control,
such as prison, jail, parole, or probation.* Existing facilities have been overcrowded far beyond
capacity, with prisoners sleeping in gyms and hallways or triple- and quadruple-bunked in cells.

This explosive growth has reverberated far outside the prison walls: one out of every four
Americans has a criminal record, which can impose tremendous obstacles to finding
employment, securing loans, and obtaining housing.> Across the country, young Black men
living in neighborhoods of concentrated disadvantage are disproportionately incarcerated and
under correctional control. This phenomenon—the excessive use of incarceration and
correctional control, especially among poor people and people of color—is commonly referred to
as mass incarceration.



Mass incarceration in the United States raises serious constitutional and human rights concerns.
The human rights violations inherent in the system of mass incarceration play out on a number of
fronts: from racial disparities in arrests, convictions, and sentencing; to draconian sentences
mandating that non-violent offenders serve the rest of their lives behind prison walls; to the
heightened impact of incarceration on vulnerable populations such as children and the mentally
ill.

1. Main Causes of Overcrowding and the Overuse of Imprisonment in the United
States

The explosive growth of the U.S. jail and prison population since the 1970s is the inevitable
consequence of more than four decades of “tough-on-crime” policies. Since the mid-1970s, state
and federal legislators have passed laws creating draconian sentencing and parole schemes
designed to keep ever-increasing numbers of people in prison for decades. These policies
include mandatory minimum sentencing, which forces judges to issue severe sentences
regardless of individual factors meriting leniency, and three-strikes laws, which expand the
number of crimes subject to life and life-without-parole sentences. These policies have increased
the number of people imprisoned and the lengths of their imprisonments, as well as limited
opportunities for release, causing the population of federal and state prisoners to soar.

Two factors primarily determine the number of people in prison: the number of admissions and
the length of stay, meaning the amount of time a person spends incarcerated.® When these
numbers rise, the number of people behind bars increases. In the United States, both admissions
and lengths of stay have increased rapidly in state and federal prison systems for decades.
Increases in felony charges by prosecutors, as well as increases in parole and probation
revocations for technical and other low-level violations, drove admissions up,” while severe
sentencing practices such as mandatory minimums, three-strikes and other habitual offender
laws, and long sentencing ranges with limited possibilities for release have dramatically
elongated length of stay.

a. The “War on Drugs” and Mandatory Minimum Sentencing Laws

Beginning in the mid-1970s and increasing throughout the 1980s and 1990s, in response to
modest increases in crime rates and reports about the prevalence of drug abuse and drug-related
crime, lawmakers around the country enacted harsh mandatory minimum sentencing laws
designed to severely punish the manufacture, use, and sale of drugs, among other crimes.
Mandatory minimum laws require automatic prison terms for those convicted of certain federal
and state crimes. These inflexible, often extremely lengthy, “one-size-fits-all” sentencing laws
prevent judges from tailoring punishment to the individual and the seriousness of the offense,



barring them from considering factors such as the individual’s role in the offense or the
likelihood he or she will commit a subsequent crime. Mandatory minimum sentences defeat the
purpose of sentencing by reducing judicial discretion and instead handing it to prosecutors, who
then use the threat of lengthy sentences to frustrate defendants seeking to assert their
constitutional rights.

Under federal law, most mandatory minimum sentences apply to drug crimes® and are based on
the weight of the drug(s) involved; these sentences start at five years for certain drug possession
offenses and increase to life without parole.® Three federal drug offenses can result in life
without parole, even if the offenses are relatively minor. For example, a federal conviction for
possessing 50 grams of methamphetamine carries a mandatory life-without-parole sentence if the
defendant has previously been convicted of two other felony drug offenses, which can be as
minor as selling personal amounts of marijuana.™

In addition, in 1984, Congress created the U.S. Sentencing Commission, which established
federal Sentencing Guidelines that apply in all federal cases and were intended to reduce
sentencing disparities. The guidelines, however, set harsh mandatory sentences that lengthened
prison times for a range of crimes and eliminated judicial discretion to craft individualized
sentences. Though the mandatory nature of the guidelines was found unconstitutional by the
U.S. Supreme Court in United States v. Booker in 2005, federal judges must continue to use them
to guide their sentencing decisions.** Moreover, Booker is not retroactive, which means that
there are thousands of federal offenders sentenced before 2005 still serving mandatory prison
sentences handed out under the mandatory guidelines—even in cases where the sentencing judge
objected to the mandatory sentence required at the time. In addition, Booker did not change any
mandatory minimum sentencing laws.

Many states have enacted similar laws that set long mandatory sentences for many nonviolent
offenses, particularly those involving drugs.**> A handful of states have even instituted
mandatory life without parole sentences for certain drug offenses. For example, in Alabama, a
conviction for selling more than 56 grams of heroin results in a mandatory life-without-parole
sentence.’® Similarly, a person convicted of selling two ounces of cocaine in Mississippi must
receive life without parole.*

While laws such as these were enacted in part out of concern about drug abuse and drug-related
crime, the penalties they prescribe have not succeeded in curbing drug use, or addiction rates,
which have essentially remained flat for 40 years.”> The laws have, however, contributed to
mass incarceration in the United States. Harsh drug laws are responsible for a significant portion
of our enormous prison population; over the past 15 years, in the wake of policy changes that
resulted in a proliferation of extreme sentences for drug crimes, between 19 and 23 percent of
state prisoners were incarcerated for drug offenses.’® Those figures are even more striking in the



federal system; during the same time period, between 55 and 60 percent of federal prisoners were
incarcerated for drug offenses.*’

Mandatory sentencing has directly contributed to the rise in extreme, disproportionate sentences
in the United States. An ACLU sample study of prisoners serving life without parole for
nonviolent offenses found that the overwhelming majority (83.4 percent) of the surveyed
sentences were mandatory.'® In these cases, the sentencing judges had no choice in sentencing
due to laws requiring mandatory minimum periods of imprisonment, habitual offender laws,
statutory penalty enhancements, or other sentencing rules that mandated life without parole. In
case after case reviewed by the ACLU, the sentencing judge said on the record that he or she
opposed the mandatory life-without-parole sentence as too severe but had no discretion to take
individual circumstances into account or override the prosecutor’s charging decision.

b. Three-Strikes and Other Habitual Offender Laws

In the early 1990s, a few highly publicized murders, such as those of two young California girls
named Kimber Reynolds and Polly Klaas, drew intense public attention. These murders invoked
the specter of a dangerous spike in violent crime, particularly by those who had been convicted
of previous crimes.® There was a widely held belief that people with criminal histories could
not be reformed or corrected and, if released from prison, that they would continue to commit
serious, violent crimes following their release.?

With public outcry about the problem of violent crime mounting, legislatures across the country
responded by enacting habitual offender and “three-strikes-and-you’re-out” laws.”* These laws
were sold to the public as a way to stop irredeemable criminals from committing future crimes
by requiring very long sentences, often life in prison, upon conviction of a second or third felony
offense. Washington passed the first such law—the prototype for California’s Three Strikes
law—in 1993,% and dozens of other states passed similar laws throughout the 1990s.%

What the public was not told, and what many people still do not realize, is that the convictions
triggering extreme sentences under these laws need not always be serious, violent crimes. For
example, in Nevada, a person facing a fourth felony conviction of any kind—nonviolent or
otherwise—may be sentenced to die in prison.?* The ACLU documented thousands of cases of
people sentenced to life without parole under habitual offender laws for nonviolent crimes as
petty as siphoning gasoline from an 18-wheeler, shoplifting three belts, breaking into a parked
car and stealing a woman’s bagged lunch, attempting to cash a stolen check, acting as a go-
between in the sale of $10 of marijuana, or possessing a bottle cap smeared with heroin residue.?
The ACLU has documented cases of people sentenced to life without parole for a nonviolent
offense under a state habitual offender law in which all of the individual’s prior convictions were



nonviolent as well, while some predicate convictions were for crimes committed as a juvenile
and/or were decades old.

Furthermore, the gap between the sentence a defendant would receive without the application of
the habitual offender law and the actual sentence is often enormous. For example, a Texas man
received a 50-year sentence under the state’s habitual offender law in 2010 for possession of 3.7
grams of cocaine, a crime that carries a sentence of two to 10 years when charged without the
habitual offender enhancement.?

The three-strikes movement has had a dramatic effect on sentencing throughout the country, and
it has contributed substantially to the rise of the incarceration rate.?’ Today, all 50 states, the
federal government, and the District of Columbia have some form of habitual offender or three-
strikes law. These laws are often extremely severe. Many permit life-without-parole sentences
for specified crimes, while 30 states and the federal government have habitual offender laws that
mandate life without parole for certain crimes; in seven of these 30 states, a sentence of life
without parole is mandatory even if every offense is nonviolent.?® In addition, in many states
prosecutors have discretion whether to charge a defendant under a habitual offender law. In such
cases, a prosecutor—not a judge—determines that the person in question deserves to die behind
bars, despite the fact that, historically, the U.S. criminal justice system has entrusted judges to
impose just and proportional sentences.

The application of these laws is all the more troubling given the range of offenses that are
charged as felonies in the first place. For example, defendants in California have been sentenced
to 25 years to life in prison under the state’s Three Strikes law for the following nonviolent
felony crimes: taking small change from a parked car, stealing a pair of socks, shoplifting nine
children’s videotapes to give as Christmas gifts, stealing a jack from the back of a tow truck,
forging a check for $146, shoplifting a pair of work gloves from a department store, stealing a
$100 leaf blower, snatching a slice of pizza, attempting to steal a car radio, shoplifting three golf
clubs, shoplifting meat from a grocery store, theft of chocolate chip cookies from a restaurant,
attempting to break into a soup kitchen for food, and possession of less than $10 worth of
cocaine. In November 2012, California voters passed the Proposition 36 ballot initiative to
reform California’s Three Strikes law, thus preventing life sentences for defendants whose third
strikes are not serious crimes, as defined in state law. Until the law was reformed, more than
half of the prisoners sentenced under the law were serving sentences for nonviolent crimes.
According to the advocacy group Families to Amend California’s Three Strikes, approximately
4,431 third-strikers have received sentences of at least 25 years to life for nonviolent offenses in
California; unfortunately, many remain behind bars awaiting resentencing and release.”

c. Changes to Parole Laws and Other Limitations on Release



At the same time that states and the federal government were passing laws to dramatically
increase sentences, there was also a significant push to guarantee that prisoners served a
significant portion of their sentences before receiving parole or being granted “good time”
credits. The federal system abolished parole in 1984, and a number of states followed suit.** By
the end of 2000, 16 states had completely abolished discretionary parole, 28 states and the
District of Columbia required a prisoner to serve 85 percent of his or her sentence before
becoming eligible for parole, and four states abolished parole only for people convicted of
certain violent crimes.®> During this period, many states also rolled back earned compliance
provisions, known as “good time” credits, that enable prisoners to earn the possibility of parole
through good behavior or completing education and treatment programs while incarcerated.*

These so-called “truth-in-sentencing” laws have intuitive appeal: they enhance transparency in
the sentencing process and assure crime victims and the public that a defendant will not walk out
of prison long before the “true” sentence has been completed. In addition, abolishing parole can
have a positive effect on a jurisdiction’s incarceration rate, so long as prison terms are rational.
Prison growth over the last four decades was the most restrained in states that both abolished
parole release and placed reasonable limitations on sentence length through the adoption of
sentencing guidelines.®

However, severely cutting back on or abolishing parole while leaving extraordinarily long prison
terms intact, can fuel excessive sentences and contribute to mass incarceration, with no obvious
benefit to public safety. Predictably, in jurisdictions that have abolished parole while retaining
life sentences for people convicted of nonviolent offenses—primarily the federal system,
Louisiana, and Oklahoma—the incidence of life-without-parole sentences for nonviolent
offenses has skyrocketed.

In addition, because of the steady elimination of meaningful parole consideration over the past
few decades, parole-eligible prisoners are routinely denied parole, even those who can
demonstrate their rehabilitation and fitness for release. For example, over the past decade, the
California Board of Parole Hearings has denied 98 percent of lifers’ parole petitions it has
heard.3* Moreover, the board’s decisions may be reversed by the state governor. In 2007, of the
more than 31,000 prisoners serving life sentences with the possibility of parole in California,
more than 8,800 had passed their minimum eligible parole dates, but the board found only 172
lifers suitable for parole; of these 172 prisoners, the governor let only 37 parole release decisions
stand, meaning only around 0.1 to 0.2 percent of lifers were released that year.*® While the
parole grant rate has increased in California in recent years, the length of time prisoners must
wait for a subsequent hearing when denied parole has also increased.*

Despite reforms in some states, parole rates in most states remain low. The politicization of
parole decisions has made review boards and governors extremely reluctant to grant parole®” and



procedural rights for prisoners seeking parole are weak. Approximately 325 parole board
members nationwide have extraordinary power to order or deny release; many are former
prosecutors, judges, or correctional officers and few have training as social workers or
psychologists.®® In Maryland, for example, while the parole board’s procedures are sometimes
considered a model for other states, the release rate has been very low (in some years, no one
was released on parole) because release requires the consent of the governor. In New York, the
release rate has been moderate—around 40 percent—but few people with violent criminal
convictions are released, and over 70 percent of first-time applicants are denied parole. In
Nevada, parole boards only consider the prisoner’s risk assessment in deciding whether or not to
release a person. In six states (Colorado, Connecticut, lowa, Michigan, New Mexico and
Vermont), parole boards will not consider any input, written or verbal, from the applicant’s
attorney. Only 10 states appoint counsel for a prisoner at a parole hearing and 14 do not allow
attorneys to be present at the parole hearing. All states permit input from the victim and most
also allow the prosecutor to provide input.*®* These hearings are likely to produce insufficient
and incorrect information, in the absence of procedural protections; and yet, many such hearings
are very quick and may take place in a matter of minutes.*

Changes in sentencing and parole policies have affected the length of prisoners’ confinement in
prison across the board. The average time served for all major categories of crime has increased
in the vast majority of states over the last two decades.** According to research by the Pew
Center on the States, people released from prison in 2009 spent, on average, 36 percent more
time in custody than those released in 1990.%* Some of the state-specific statistics are even more
striking: between 1990 and 2009, the average time served increased dramatically in Florida (166
percent increase in amount of time served), Virginia (91 percent), North Carolina (86 percent),
Oklahoma (83 percent), Michigan (79 percent), and Georgia (75 percent).*?

d. Barriers to Re-entry and Collateral Consequences of Criminal Convictions

Re-entry is a formidable challenge for individuals leaving prison. Not only must they adjust to
freedom and an ever-changing society after years or decades on the inside, they must also
contend with numerous legal barriers to rebuilding their lives. These barriers limit their access to
housing, temporary support via the Supplemental Nutrition Assistance Program (SNAP) and
Temporary Assistance for Needy Families (TANF), higher education, and employment—barriers
that increase the likelihood that even the most well-intentioned returning citizens could
recidivate and re-enter the prison system.

1.  Best Practices from the United States: Sentencing Reform and Alternatives to
Incarceration to End Mass Incarceration



Legislators across the United States are realizing that America’s addiction to incarceration is
unsustainable, costing taxpayers billions of dollars while doing little to reduce crime rates.

In August 2013, U.S. Attorney General Eric Holder issued a number of guidance memos to U.S.
Attorneys—collectively known as the Smart on Crime Initiative—in an effort to focus federal
resources on “fewer but the most significant cases” and reduce unnecessary incarceration.*®
These policy changes included 1) ordering prosecutors to omit listing quantities of illegal
substances in indictments for low-level drug cases; 2) allowing the transfer of more crimes to
state courts; 3) increasing the use of drug-treatment programs as alternatives to incarceration;
and 4) expanding a program of “compassionate release” for “elderly inmates who did not commit
violent crimes and have served significant portions of their sentences.” In February 2015, the
Attorney General reported preliminary data that indicates progress in this effort, particularly
relating to drug offenses.*®

This complements efforts in states, many of them under the stewardship of Republican
governors, to reduce their prison populations. An ACLU report, “Smart Reform is Possible:
States Reducing Incarceration Rates and Costs While Protecting Communities,” documented
bipartisan reforms in historically “tough-on-crime” states that have significantly reduced
incarceration rates and lowered crime rates, and should be emulated nationwide.*

Important recent state criminal justice reforms have included, among other measures, allowing
parole for elderly prisoners, reducing criminal penalties for drug crimes, decriminalizing or
legalizing marijuana, raising the threshold of misconduct for what constitutes a felony, using
non-prison sanctions for technical violations of probation and parole, and eliminating mandatory
minimum sentencing. For example:

By various means, four states—New York, New Jersey, Michigan, and California—have
significantly reduced their prison populations in the last several years.*” In New York,
reductions in felony arrests coupled with increases in non-prison sentences have shrunk the
prison population by nearly 25%. In New Jersey, higher parole-grant rates due to litigation,
reforms related to drug-crime sentencing, and reductions in parole revocations have similarly
reduced the prison population by nearly 25%. In Michigan, reductions in parole revocations plus
a higher parole-grant rate have lowered the prison population by 17%. And in California,
beginning in 2007 with legislative efforts to increase the use of probation, and amid financial
incentives following a federal court order to depopulate, the state prison population has declined
by nearly 25,000, or 13%.

More recently, in California, a ballot measure known as Proposition 47 passed by an
overwhelming 58% majority in November 2014. The measure lowers personal drug use and
small-scale property crimes—Ilike vandalism or writing a bad check—from felonies to
misdemeanors, and distributes the criminal justice savings to substance abuse and mental health
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treatment, anti-truancy programs, and victims’ services. Approximately 15,000 to 20,000 people
will likely be eligible for re-sentencing and release from either state prison or county jail. By
making low-level offenses misdemeanors instead of felonies, sentences are shorter, which should
significantly relieve pressure on California’s already overcrowded jails. The measure also
reduces the severe consequences of a felony conviction on a person’s future employment,
housing, and life prospects.

Recognizing that much of the (failing) war on drugs has become a war on marijuana—nearly
half of all drug arrests in 2010 were for marijuana possession—the states of Washington and
Colorado legalized marijuana in 2012. Since then, a variety of marijuana reform bills have been
introduced across the country, including medical marijuana, decriminalization (where possession
remains illegal but punishable only by fine), Good Samaritan laws to protect those who report an
overdose (moving toward treating drug use as a public health problem, not a criminal justice
problem), and outright legalization accompanied by taxation and regulation.

In Georgia, the House of Representatives unanimously approved a bill that would reduce the
number of kids sent to jail and prison by expanding the number of community-based programs
for juveniles convicted of minor offenses and prohibit imprisonment of youth status offenders—
kids who skip school or run away.*®

In Texas, legislation over the last decade has mandated probation rather than prison time for low-
level possession of many drugs, invested in drug treatment programs for people on parole or
probation and created non-prison sanctions for individuals committing technical parole violations
that are not new crimes. The result has been a drop in the state’s crime rate to a level not seen
since 1973, an incarceration rate that has stabilized since 2007 and a savings of more than $2
billion.*

Similarly, Kansas passed laws in recent years mandating drug treatment rather than prison for
some non-violent drug offenses, rewarding counties for reducing parole and probation
revocations and expanding earned credits for education and treatment programs. Crime rates in
the state dropped 18 percent between 2003 and 2009, the state’s incarcerated population declined
15 percent during the same period and the state is projected to save well over $100 million by the
end of 2012.%°

In Mississippi, state legislators voted in 2008 to partially repeal its truth-in-sentencing law — one
of the harshest in the nation—and expand parole eligibility for non-violent offenses. The state
legislature also expanded earned time credits for prisoners. The result: a 22 percent reduction in
the state’s incarcerated population and a projected savings of nearly half a billion dollars.
Meanwhile, crime rates in Mississippi have dropped and now stand at their lowest levels since
1984.>



Several states have introduced bills that would reform mandatory minimum sentencing.>
Because mandatory minimums are a major driver of incarceration rates, if passed, these bills
could have a big impact. Similar efforts in four other states (Kansas, Michigan, New Jersey, and
New York) have preceded large drops in prison populations, as well as drops in crime.*®

These measures represent significant progress toward ending America’s addiction to
incarceration and enhancing human rights protections for millions of Americans under
correctional control.

IV. U.N. Treaty Body and Human Rights Council Recommendations to the United
States

In order to bring its prison system in line with international human rights standards, the U.S.
should:

a. Eliminate incarceration as a penalty for certain classes of low-level, non-violent
offenses, especially when these offenses are the result of mental illness, drug
addiction or are first-time offenses;

b. Strengthen cost-effective alternatives to incarceration and drug treatment
programs;

c. Distinguish between the people currently in prison who continue to pose threats to
safety and those who are ready to re-enter society; and

d. Require regular, systemic evaluations of the U.S. criminal justice system.

Following are the key recommendations issued by U.N. treaty bodies during periodic reviews of
the United States outlining essential reforms to bring the U.S. criminal justice system into

compliance with its human rights commitments.

Review of the United States by the U.N. Human Rights Committee

Concluding Observations on the Fourth Periodic Report of the United States of America, April
2014

¢ Racial disparities in the criminal justice system

6. While appreciating the steps taken by the State party to address racial disparities in the
criminal justice system, including the enactment in August 2010 of the Fair Sentencing
Act and plans to work on reforming mandatory minimum sentencing statutes, the
Committee continues to be concerned about racial disparities at different stages in the
criminal justice system, as well as sentencing disparities and the overrepresentation of
individuals belonging to racial and ethnic minorities in prisons and jails (arts. 2, 9, 14 and
26).
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The State party should continue and step up its efforts to robustly address racial
disparities in the criminal justice system, including by amending regulations and policies
leading to racially disparate impact at the federal, state and local levels. The State party
should ensure the retroactive application of the Fair Sentencing Act and reform
mandatory minimum sentencing statutes.

Conditions of detention and use of solitary confinement

20. The Committee is concerned about the continued practice of holding persons
deprived of their liberty, including, under certain circumstances, juveniles and persons
with mental disabilities, in prolonged solitary confinement and about detainees being held
in solitary confinement in pretrial detention. The Committee is furthermore concerned
about poor detention conditions in death-row facilities (arts. 7, 9, 10, 17 and 24).

The State party should monitor the conditions of detention in prisons, including private
detention facilities, with a view to ensuring that persons deprived of their liberty are
treated in accordance with the requirements of articles 7 and 10 of the Covenant and the
Standard Minimum Rules for the Treatment of Prisoners. It should impose strict limits on
the use of solitary confinement, both pretrial and following conviction, in the federal
system as well as nationwide, and abolish the practice in respect of anyone under the age
of 18 and prisoners with serious mental illness. It should also bring the detention
conditions of prisoners on death row into line with international standards.

Juvenile justice and life imprisonment without parole

23. While noting with satisfaction the Supreme Court decisions prohibiting sentences of
life imprisonment without parole for children convicted of non-homicide offences
(Graham v. Florida), and barring sentences of mandatory life imprisonment without
parole for children convicted of homicide offences (Miller v. Alabama) and the State
party’s commitment to their retroactive application, the Committee is concerned that a
court may still, at its discretion, sentence a defendant to life imprisonment without parole
for a homicide committed as a juvenile, and that a mandatory or non-homicide-related
sentence of life imprisonment without parole may still be applied to adults. The
Committee is also concerned that many states exclude 16 and 17 year olds from juvenile
court jurisdictions so that juveniles continue to be tried in adult courts and incarcerated in
adult institutions (arts. 7, 9, 10, 14, 15 and 24).

The State party should prohibit and abolish the sentence of life imprisonment without
parole for juveniles, irrespective of the crime committed, as well as the mandatory and
non-homicide-related sentence of life imprisonment without parole. It should also ensure
that juveniles are separated from adults during pretrial detention and after sentencing,
and that juveniles are not transferred to adult courts. It should encourage states that
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automatically exclude 16 and 17 year olds from juvenile court jurisdictions to change
their laws.

Concluding Observations on the Second and Third Periodic Report of the United States of

America, July 2006

24. The Committee, while welcoming the mandate given to the Attorney General to
review the use by federal enforcement authorities of race as a factor in conducting stops,
searches, and other enforcement procedures, and the prohibition of racial profiling made
in guidance to federal law enforcement officials, remains concerned about information
that such practices still persist in the State party, in particular at the state level. It also
notes with concern information about racial disparities and discrimination in prosecuting
and sentencing processes in the criminal justice system. (articles 2 and 26)

The State party should continue and intensify its efforts to put an end to racial profiling
used by federal as well as state law enforcement officials. The Committee wishes to
receive more detailed information about the extent to which such practices still persist, as
well as statistical data on complaints, prosecutions and sentences in such matters.

32. The Committee reiterates its concern that conditions in some maximum security
prisons are incompatible with the obligation contained in article 10 (1) of the Covenant to
treat detainees with humanity and respect for the inherent dignity of the human person. It
is particularly concerned by the practice in some such institutions to hold detainees in
prolonged cellular confinement, and to allow them out-of-cell recreation for only five
hours per week, in general conditions of strict regimentation in a depersonalized
environment. It is also concerned that such treatment cannot be reconciled with the
requirement in article 10 (3) that the penitentiary system shall comprise treatment the
essential aim of which shall be the reformation and social rehabilitation of prisoners. It
also expresses concern about the reported high numbers of severely mentally ill persons
in these prisons, as well as in regular in U.S. jails.

The State party should scrutinize conditions of detention in prisons, in particular in
maximum security prisons, with a view to guaranteeing that persons deprived of their
liberty be treated in accordance with the requirements of article 10 of the Covenant and
the United Nations Standard Minimum Rules for the Treatment of Prisoners.

33. The Committee, while welcoming the adoption of the Prison Rape Elimination Act of
2003, regrets that the State party has not implemented its previous recommendation that
legislation allowing male officers access to women's quarters should be amended to
provide at least that they will always be accompanied by women officers. The
Committee also expresses concern about the shackling of detained women during
childbirth. (articles 7 and 10)
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The Committee reiterates its recommendation that male officers should not be granted
access to women's quarters, or at least be accompanied by women officers.  The
Committee also recommends the State party to prohibit the shackling of detained women
during childbirth.

34. The Committee notes with concern reports that forty-two states and the Federal
government have laws allowing persons under the age of eighteen at the time the offence
was committed, to receive life sentences, without parole, and that about 2,225 youth
offenders are currently serving life sentences in United States prisons. The Committee,
while noting the State party’s reservation to treat juveniles as adults in exceptional
circumstances notwithstanding articles 10 (2) (b) and (3) and 14 (4) of the Covenant,
remains concerned by information that treatment of children as adults is not only applied
in exceptional circumstances. The Committee is of the view that sentencing children to
life sentence without parole is of itself not in compliance with article 24 (1) of the
Covenant. (articles 7 and 24)

The State party should ensure that no such child offender is sentenced to life
imprisonment without parole, and should adopt all appropriate measures to review the
situation of persons already serving such sentences.

Review of the United States by the U.N. Committee on the Elimination of Racial

Discrimination

Concluding Observations on the Combined Seventh to Ninth Periodic Reports of the United

States of America, September 2014

Criminal justice system

20. While welcoming the measures taken by the State party to address racial
disparities in the criminal justice system, such as the launch of the “Smart on
Crime” initiative in August 2013, the Committee remains concerned that
members of racial and ethnic minorities, particularly African Americans,
continue to be disproportionately arrested, incarcerated and subjected to
harsher sentences, including life imprisonment without parole and the death
penalty. It expresses concern that the overrepresentation of racial and ethnic
minorities in the criminal justice system is exacerbated by the use of
prosecutorial discretion, the application of mandatory minimum drug-offence
sentencing policies, and the implementation of repeat offender laws. The
Committee is also concerned at the negative impact of parental incarceration
on children from racial and ethnic minorities (arts. 2, 5 and 6).

The Committee calls upon the State party to take concrete and effective steps
to eliminate racial disparities at all stages of the criminal justice system,
taking into account the Committee’s general recommendation No. 31 (2005)
on the prevention of racial discrimination in the administration and
functioning of the criminal justice system, by, inter alia:
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(@) Amending laws and policies leading to racially disparate
impacts in the criminal justice system at the federal, state and local levels and
implementing effective national strategies or plans of action aimed at
eliminating structural discrimination;

(b) Imposing a moratorium on the death penalty, at the federal
level, with a view to abolishing the death penalty;

(©) Ensuring that the impact of incarceration on children and/or
other dependents is taken into account when sentencing an individual
convicted of a non-violent offence and promoting the use of alternatives to
imprisonment.

e Juvenile justice

21. The Committee is concerned at racial disparities at all levels of the
juvenile justice system, including the disproportionate rate at which youth
from racial and ethnic minorities are arrested in schools and referred to the
criminal justice system, prosecuted as adults, incarcerated in adult prisons and
sentenced to life imprisonment without parole. It also remains concerned that,
despite the recent Supreme Court decisions which held that mandatory
sentencing of juvenile offenders to life imprisonment without parole is
unconstitutional, 15 states have yet to change their laws, and that
discretionary sentences of life imprisonment without parole are still permitted
for juveniles convicted of homicide (arts. 2, 5 and 6).

The Committee calls upon the State party to intensify its efforts to address
racial disparities in the application of disciplinary measures, as well as the
resulting “school-10-prison pipeline”, throughout the State party and ensure
that juveniles are not transferred to adult courts and are separated from
adults during pretrial detention and after sentencing. It also reiterates its
previous recommendation to prohibit and abolish life imprisonment without
parole for persons who were under 18 years at the time of the crime,
irrespective of the nature and circumstances of the crime committed, and to
commute the sentences for those currently serving such sentences.

Concluding Observations on the Combined Fourth, Fifth, and Sixth Periodic Reports of the
United States of America, March 2008

e 20. The Committee reiterates its concern with regard to the persistent racial disparities in
the criminal justice system of the State party, including the disproportionate number of
persons belonging to racial, ethnic and national minorities in the prison population,
allegedly due to the harsher treatment that defendants belonging to these minorities,
especially African American persons, receive at various stages of criminal proceedings
(art.5 (a)).

Bearing in mind its general recommendation No. 31 (2005) on the prevention of racial
discrimination in the administration and functioning of the criminal justice system,
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according to which stark racial disparities in the administration and functioning of the
criminal justice system, including the disproportionate number of persons belonging to
racial, ethnic and national minorities in the prison population, may be regarded as
factual indicators of racial discrimination, the Committee recommends that the State
party take all necessary steps to guarantee the right of everyone to equal treatment
before tribunals and all other organs administering justice, including further studies to
determine the nature and scope of the problem, and the implementation of national
strategies or plans of action aimed at the elimination of structural racial discrimination.

21. The Committee notes with concern that according to information received, young
offenders belonging to racial, ethnic and national minorities, including children,
constitute a disproportionate number of those sentenced to life imprisonment without
parole (art. 5 (a)).

The Committee recalls the concerns expressed by the Human Rights Committee
(CCPR/C/USA/CO/3/Rev.1, para. 34) and the Committee against Torture
(CAT/C/USA/COI/2, para. 34) with regard to federal and state legislation allowing the
use of life imprisonment without parole against young offenders, including children. In
light of the disproportionate imposition of life imprisonment without parole on young
offenders, including children, belonging to racial, ethnic and national minorities, the
Committee considers that the persistence of such sentencing is incompatible with article
5 (a) of the Convention. The Committee therefore recommends that the State party
discontinue the use of life sentence without parole against persons under the age of
eighteen at the time the offence was committed, and review the situation of persons
already serving such sentences.

Review of the United States by the U.N. Committee Against Torture

Concluding Observations on the Combined Third to Fifth Periodic Reports of the United States

of America, December 2014

Solitary confinement

20. While noting that the State party has indicated that there is “no systematic
use of solitary confinement in the United States”, the Committee remains
concerned about reports of extensive use of solitary confinement and other
forms of isolation in United States prisons, jails and other detention centres,
for purposes of punishment, discipline and protection, as well as for health-
related reasons. The Committee also notes the lack of relevant statistical
information. Furthermore, it is concerned about the use of solitary
confinement for indefinite periods of time and its use with respect to juveniles
and individuals with mental disabilities. Full isolation of 22 to 23 hours a day
in super-maximum security prisons is unacceptable (art. 16).
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The State party should:

(@) Limit the use of solitary confinement as a measure of last resort, for
as short a time as possible, under strict supervision and with the possibility of
judicial review;

(b) Prohibit the use of solitary confinement for juveniles, persons with
intellectual or psychosocial disabilities, pregnant women, women with infants
and breastfeeding mothers, in prison;

(c) Ban solitary confinement regimes in prisons, such as those in super-
maximum security detention facilities;

(d) Compile and regularly publish comprehensive disaggregated data on
the use of solitary confinement, including related suicide attempts and self-
harm.

Protection of prisoners against violence, including sexual assault

21. The Committee is seriously concerned at the widespread prevalence of
sexual violence, including rape, in prisons, jails and other places of detention,
by staff and other inmates. It also notes with concern the disproportionally
high rate of sexual violence faced by children in adult facilities, as well as the
even higher rate of sexual victimization reported by inmates with a history of
mental health problems and lesbian, gay, bisexual, transgender and intersex
(LGBTI) individuals. While welcoming the adoption, in 2012, of the National
Standards to Prevent, Detect, and Respond to Prison Rape, pursuant to the
Prison Rape Elimination Act, the Committee is concerned by reports that
their implementation at the state level continues to be a substantial challenge.
In that context, the Committee notes with concern that six states have not
certified that they are in full compliance with the standards under the Act, and
several agencies operating federal confinement facilities are still in the
process of issuing their own regulations for the implementation of the Act.

The Committee remains concerned at the negative effects of the Prison
Litigation Reform Act on the ability of prisoners to seek protection of their
rights. While noting the amendments to the Act in 2013 (inter alia, adding
“the commission of a sexual act” as an alternative to physical injury in order
to establish eligibility for compensation for emotional distress), the
Committee considers that the State party has continued to place greater
emphasis on the goal of curbing prisoner lawsuits at the expense of inmates’
rights. Thus, the Committee regrets that section 1997 e (e) provides for either
“physical injury” or “the commission of a sexual act” as prerequisites to
obtaining compensatory damages for mental or emotional injury. It is
concerned further about section 1997 e (a) of the Act, which requires
prisoners to exhaust all internal complaint procedures before bringing an
action in federal court, which implies that they have to meet applicable
deadlines for filing the initial grievance and making administrative appeals.

Finally, the Committee notes that 19 states have enacted laws restricting the
shackling of pregnant inmates and that such legislation has been under
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consideration in a number of other states. The Committee is nevertheless
concerned at reports that, in certain cases, incarcerated women are still
shackled or otherwise restrained throughout pregnancy and during labour,
delivery and post-partum recovery (arts. 2, 11, 12, 13, 14 and 16).

The Committee recommends that the State party increase its efforts to prevent
and combat violence in prisons and places of detention, including sexual
violence by law enforcement and penitentiary personnel and other inmates. In
particular, the State party should:

@ Ensure that the standards pursuant to the Prison Rape Elimination
Act or similar standards are adopted and implemented by all states, and that
all federal agencies and departments operating confinement facilities propose
and publish regulations that apply the standards of the Act in all detention
facilities under their jurisdiction;

(b) Promote effective and independent mechanisms for receiving and
handling complaints of prison violence, including sexual violence;

(©) Ensure that all reports of prison violence, including sexual violence,
are investigated promptly and impartially, and that the alleged perpetrators
are prosecuted;

(d) Ensure the use of same-sex guards in contexts where the detainee is
vulnerable to attack, in scenarios that involve close personal contact or the
privacy of the detainee;

(e) Provide specialized training to prison staff on prevention of sexual

violence;

Act;

9) Develop strategies for reducing violence among inmates. Monitor and
document incidents of violence in prisons with a view to revealing the root
causes and designing appropriate prevention strategies;

() Authorize monitoring activities by non-governmental organizations;
() Amend sections 1997 e (a) and (e) of the Prison Litigation Reform

()] Revise the practice of shackling incarcerated pregnant women,
bearing in mind that the prison regime should be flexible enough to respond
to the needs of pregnant women, nursing mothers and women with children.

Deaths in custody

22. The Committee notes with concern that 958 inmates died while in custody
in local jails, in 2012, an 8 per cent increase over the 889 deaths in 2010.
During the same year, State prison deaths remained stable with 3,351
reported deaths. The Committee is particularly concerned about reports of
inmate deaths that occurred as a result of extreme heat exposure due to
imprisonment in unbearably hot and poorly ventilated prison facilities in
Arizona, California, Florida, New York, Michigan and Texas (arts. 2, 11 and
16).
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The Committee urges the State party to promptly, thoroughly and impartially
investigate the deaths of all detainees, assessing the health care received by
the inmates as well as any possible liability of prison personnel, and provide,
where appropriate, adequate compensation to the families of the victims.

The State party should adopt urgent measures to remedy any deficiencies
relating to temperature, insufficient ventilation and humidity levels in prison
cells, including death row facilities.

e Juvenile justice

23. The Committee remains concerned at the notable gaps in the protection of
juveniles in the State party’s criminal justice system. In particular, the
Committee once again expresses concern at the detention conditions of
juveniles, including their placement in adult jails and prisons, and in solitary
confinement (arts. 11 and 16).

The State party should take the necessary measures to ensure the proper
functioning of the juvenile system in compliance with international standards.
In particular, the State party should:

(@) Ensure full implementation of the United Nations Standard Minimum
Rules for the Administration of Juvenile Justice (Beijing Rules) and the
United Nations Guidelines for the Prevention of Juvenile Delinquency
(Riyadh Guidelines);

(b) Ensure that juvenile detainees and prisoners under 18 are held
separately from adults, in line with the provisions of the Beijing Rules (rules
13.4 and 26.3) and the United Nations Rules for the Protection of Juveniles
Deprived of their Liberty (rules 17, 28 and 29);

(©) Prohibit the use of solitary confinement for juveniles (see para. 20
above);

(d) Resort to alternatives to incarceration, taking into account the
provisions of the United Nations Standard Minimum Rules for Non-custodial
Measures (Tokyo Rules) and the Bangkok Rules.

e Life-without-parole sentences for juvenile offenders

24. While welcoming the Supreme Court rulings in Graham v. Florida
(2010) and Miller v. Alabama (2012), in which the court imposed limitations
on juvenile life-without-parole sentences, the Committee remains concerned
that some courts have ruled that the Miller v. Alabama ruling does not apply
retroactively and that the majority of the 28 states that allow mandatory life
sentences without the possibility of parole for children have not passed
legislation to comply with the ruling. Moreover, the rulings leave open the
possibility for judges to impose life-without-parole sentences in homicide
cases, even where the child played a minimal role in the crime, and courts
continue to impose the sentence (arts. 11 and 16).
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The State party should abolish the sentence of life imprisonment without
parole for offences committed by children under 18 years of age, irrespective
of the crime committed, and enable child offenders currently serving life
without parole to have their cases reviewed by a court for reassessment and
resentencing, to restore parole eligibility and for a possible reduction of the
sentence.

Concluding Observations on the Second Periodic Report of the United States of America, May

2006

29. The Committee is concerned at section 1997 e (e) of the 1995 Prison Litigation
Reform Act which provides “that no federal civil action may be brought by a prisoner for
mental or emotional injury suffered while in custody without a prior showing of physical
injury” (art. 14).

The State party should not limit the right of victims to bring civil actions and amend the
Prison Litigation Reform Act accordingly.

32. The Committee is concerned at reliable reports of sexual assault of sentenced
detainees, as well as persons in pretrial or immigration detention, in places of detention in
the State party. The Committee is concerned that there are numerous reports of sexual
violence perpetrated by detainees on one another, and that persons of differing sexual
orientation are particularly vulnerable. The Committee is also concerned by the lack of
prompt and independent investigation of such acts and that appropriate measures to
combat these abuses have not been implemented by the State party (arts. 16, 12, 13 and
14).

The State party should design and implement appropriate measures to prevent all sexual
violence in all its detention centres. The State party should ensure that all allegations of
violence in detention centres are investigated promptly and independently, perpetrators
are prosecuted and appropriately sentenced and victims can seek redress, including
appropriate compensation.

33. The Committee is concerned at the treatment of detained women in the State party,
including gender-based humiliation and incidents of shackling of women detainees
during childbirth (art. 16).

The State party should adopt all appropriate measures to ensure that women in detention
are treated in conformity with international standards.

34. The Committee reiterates the concern expressed in its previous recommendations
about the conditions of the detention of children, in particular the fact that they may not
be completely segregated from adults during pretrial detention and after sentencing. The
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Committee is also concerned at the large number of children sentenced to life
imprisonment in the State party (art. 16).

The State party should ensure that detained children are kept in facilities separate from
those for adults in conformity with international standards. The State party should
address the question of sentences of life imprisonment of children, as these could
constitute cruel, inhuman or degrading treatment or punishment.

e 36. The Committee remains concerned about the extremely harsh regime imposed on
detainees in “supermaximum prisons”. The Committee is concerned about the prolonged
isolation periods detainees are subjected to, the effect such treatment has on their mental
health, and that its purpose may be retribution, in which case it would constitute cruel,
inhuman or degrading treatment or punishment (art. 16).

The State party should review the regime imposed on detainees in ‘‘supermaximum
prisons”, in particular the practice of prolonged isolation.

Recommendations on Criminal Justice - Universal Periodic Review of the United States of
America, May 2015 (U.N. Human Rights Council Working Group report)

Sentencing reform

5.238. End the use of life imprisonment without parole for offenders under the age of 18
at the age of crime, regardless of the nature of that crime (Austria);

5.239. Abolish life imprisonment without possibility of parole for non-violent offenses
(Benin);

5.52. Pass legislation domestically to prohibit the passing of life imprisonment without
the possibility of parole on offenders who were children at the time of offending, and
ratify without any further delay the CRC (Fiji);

5.280. Accelerate the process of passing a legislation to reform the mandatory minimum
sentences begun with the Smart on Crime initiative (Nigeria);

Other criminal justice issues

5.240. Take further steps to improve the current conditions of its prisons (Japan);

5.279. Devise a national strategy for the re-insertion of former detainees and to prevent
recidivism (Morocco);

5.281. Conduct in-depth examinations into how race-related issues are affecting law
enforcement and the administration of justice (Ghana);
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5.282. Conduct in-depth examinations into how race-related issues were affecting law
enforcement and the administration of justice, both at the federal and state levels
(Poland);

5.296. Ensure that youth in conflict with the law are handled by the juvenile justice
system and have access to free legal advisory assistance (Republic of Moldova);

5.297. Ensure that children under 18 are handled by the juvenile justice system in all
circumstances (Slovenia);
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