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I. Introduction: 

It is a well known fact that no global treaty exists as yet to frame and regulate, as much as is 

possible, the relations in this regard among the states of the North (who by and large control 

much of the means of development) and the states of the South (who by and large require the 

infusion of much of those resources). Against this background and in this context, Article 22 of 

the African Charter on Human and Peoples‟ Rights (one of the precious few hard law guarantees 

of a right to development that currently exist in the realm of international law) is especially 

valuable as a resource in the hands of those who struggle for the meaningful realization on the 

African continent of the right to development.
1
 

 The goal of this paper is to shed light on link between the faithful implementation of that 

treaty provision by those charged with state-building on the African continent and the significant 

reduction of poverty in that region of our world. I argue that the persuasive (albeit formally non-

binding) interpretation given to Article 22 of the African Charter by the African Commission on 

Human and Peoples Rights – a highly progressive reading of that provision – has important 

implications for the re-orientation of aspects of state-building praxis on the African continent, 
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and will likely lead to the strengthening of the struggle against the impoverishment of all-too-

many African peoples.  

Central to the development of this argument is the widely accepted truism that that 

poverty as we now know it is all-too-often produced by structural and systemic factors (such as 

constitutional arrangements, governmental policies/frameworks and state action), and is not 

largely a naturally occurring phenomenon. In developing this argument, it has also been taken for 

granted that the scourge of poverty afflicts an unduly large proportion of African peoples amid 

the hugely profitable exploitation of their vast natural mineral and other resources by both their 

central and provincial governments and foreign corporations/regimes. This point is so well 

established in the literature as not to require further justification or development here. 

 The rest of the paper is devoted to the systematic development of its central argument. To 

this end, the paper is divided into six sections, this introduction included. In section II, the nature 

of the right of peoples to development under Article 22 of the African Charter is examined, 

particular attention being paid to the questions of the duty-bearers and right-holders envisaged by 

this provision, as well as to the character of the very concept of development that animates it. 

Section III focuses on the link between the meaningful enjoyment of the right to development by 

sub-state peoples (on the one hand) and poverty alleviation (on the other hand). In section IV, the 

link between the active participation of sub-state peoples in their own developmental processes 

(on the one hand) and poverty alleviation (on the other hand) is discussed. Section V is devoted 

to the examination of the link between the soft international legal requirement that sub-state 

peoples must be compensated for any deprivation of their means of development (on the one 

hand) and poverty alleviation (on the other hand). 

II. The Nature of the Right of Peoples to Development under the African Charter 



(a) The Conception of Development that Article 22 Embodies 

Despite the fact that the detailed character of the particular conception or model of development 

that is adopted (e.g. whether it is a neo-liberal or social democratic model) is key to the success 

or failure of the real-life effort to secure the enjoyment of the right to development,
2
Article 22 of 

the African Charter on Human and Peoples‟ Rights,
3
 and the other international norm-bearing 

documents that recognize and articulate that right, are hardly clear as to the identity of their 

preferred development conceptions or models.
4
However, certain conceptual guideposts are 

available to inform our understanding of the meaning of development. These are so relatively 

well established as not to require lengthy discussion in this short paper. They are: that 

development should no longer be conceived solely in terms of economic growth;
5

that 

development at its core involves the fostering of equity within and among states;
6
 that gender 

interests must be „mainstreamed‟ into the development design and practice;
7
 that participatory 

development is to be much favored over the top-down model;
8
 and that a rights-based approach 

is useful.
9
 In addition, Article 22 of the African Charter (which is a part of our body of domestic 

laws) goes further than other documents that establish the legal right to development and 
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explicitly disaggregates its concept of development into its economic, social and cultural 

components. 

 Given the character of this emergent consensus on the key corner-stones that demarcate 

and distinguish „good‟ from „bad‟ development praxis, what then might one offer as a working 

definition of the concept of development; as a widely accepted and proper understanding of that 

term? In my own view, the United Nations Development Program has quite correctly conceived 

of development in terms of „human development‟. It has in turn viewed the concept of human 

development itself as denoting the creation of „an environment in which people can develop their 

full potential and lead productive, creative human lives in accord with their needs and 

interests‟.
10

Put simply, national development must be people-centered. In this focus on human 

development, I am also supported by the work of Amartya Sen and others.
11

This understanding 

of development is, however, also being shaped and delimited by the more recent concept of 

“sustainable development.”
12

If this is what development means or ought to mean in our time, 

then the right to development should in turn mean the right to that kind of development; the right 

to the creation of the stated type of environment. To build upon Sengupta‟s work, this can be 

viewed as encompassing three main aspects: the right to the means of creating that environment, 

the right to participate in a process of creating that environment, and the right to the benefits that 

flow from the creation of such an environment.
13

 

(b) The Right Holders/Beneficiaries 
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According to Article 22, the right to development is to be claimed and enjoyed by “all peoples.” 

Under that provision therefore “peoples” are the relevant “right-holders.” Yet, although the term 

peoples appears as well in a number of other provisions of the African Charter, it is nowhere 

defined in that treaty. As Kiwanuka‟s influential work on this issue has taught us, this 

definitional gap was the product of a deliberate and calculated attempt by the drafters of the 

African Charter to avoid what they saw as a difficult discussion over the precise meaning of that 

term.
14

  

As such, a related and increasingly important debate is as to whether or not the term 

peoples includes sub-state groups (such as so-called ethnic groups and national/regional 

minorities) or enures exclusively to states as the representatives of the entire populations of their 

countries. While there is little doubt today that sub-state groups, such as ethnic minorities, can 

hold rights under international law,
15

 there is less clarity as to whether these groups are among 

the rights-holders envisaged by Article 22.  

 In my view, the African Commission – a pre-eminent interpretive agency in the present 

connection – has all but settled the debate. The commission does in fact treat sub-state groups, 

especially ethnic groups, as subjects of peoples‟ rights that are protected in the African Charter. 

In the Bakeri Land Claims Committee case, although the matter ended at the admissibility stage, 

the commission did impliedly treat the Bakweri as a “people” under the African Charter. 

Furthermore, in the so-called Ogoni case, the African Commission found that Nigeria had 

violated the rights of the Ogoni people under a “sister” provision, the guarantee in Article 21 that 

“all peoples shall freely dispose of their wealth and natural resources.”
16

 Clearly, the Ogoni – 
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 See Kiwanuka, supra, note 26, p.84. 
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who are an “ethnic” minority group within Nigeria were viewed by the Commission as a “people” 

within the meaning of Article 21. In the Endorois case, the Commission settled this issue beyond 

question as far as Article 22 is concerned. In that case, the Masai Endorois people – who are a 

sub-state group – were held by the Commission to have a right to development under Article 

22.
17

 

 

(c) The Duty Bearers 

Following Judge Ougergouz‟s work, and the basic tenets of pata sunt servanda, I am of the view 

that Article 22 ought to be read to impose the primary duty to ensure the exercise of the right to 

development on African states; the only type of states that are parties to that treaty.
18

 Every 

African state does therefore have the primary duty to ensure the realization of the right to 

development of all the peoples within its territory. It is these same African states that also bear 

the primary obligation of intervening internationally on behalf of all of their peoples in order to 

ensure their enjoyment of the right to development.
19

 These points are hardly controversial. 

III. The Enjoyment of the Right to Development by Peoples, State-building Praxis, and 

Poverty Alleviation:   

The argument that is being made in this section is relatively simple, however controversial its 

implications may be in particular contexts. This is that the fact that the African Commission has 

(in the Endorois
20

 and other cases) authoritatively interpreted the right to development under 

Article 22 of the African Charter to apply, not just to the overall peoples of a state, but to any of 

its constituent sub-state groups, imposes an obligation on almost all of those charged with state-
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building on the African continent to establish forms of fiscal/economic federalism or local 

fiscal/economic autonomy in their various states; and that if this obligation is faithfully adhered  

to many resource-rich but none-the-less still impoverished African peoples will have greater 

access to and even control of their resources, have much more of the means to directly develop 

their societies, and therefore likely become less poor amid often great resource endowments.  

Such a situation will help reduce the phenomenon of contrived poverty that is produced 

when many otherwise well-endowed African peoples who are power-minorities in their countries 

(e.g. the various Niger Delta peoples of Nigeria) lack a significant measure of control over, and 

even access to, the benefits derived from the exploitation of such resources by their central 

governments and elements of global capital.  

The exact way in which the de jure fiscal federalism or local fiscal autonomy that I have 

argued is impliedly mandated by a close reading of the African Charter and African Commission 

jurisprudence in this area is to be implemented will of course vary from country to country, and 

from place to place. But in each case, a significant challenge will be posed to the dominant forms 

of statecraft and state-building praxis that have hitherto tended to assume that a country‟s 

resources or the bulk thereof belong to and ought to be basically controlled by the central 

government of any given African country. State-building praxis on the African continent requires 

significant re-orientation in a very large number of African states if it is to be reconciled to the 

normative demands of Article 22 of the African Charter, thereby putting much more of the 

means of and benefits of development in the hands of the sub-state groups that own them. 

 

IV. The Active and Meaningful Participation of Peoples in the Implementation of the Right 

to Development, State-building Praxis, and Poverty Alleviation:   



Almost needless to say, the greater the active and meaningful participation of a sub-state group 

in the process of making the development decisions and taking the development actions that are 

likely to affect their lives (which is itself an important element of democratic state-building), the 

less those decisions/actions are likely to function in ways that contribute to their impoverishment. 

For one, all things being equal, sub-state groups are less likely than others (such as the central 

government or multinational corporations) to act in ways that will worsen their own socio-

economic and political status and conditions. They are also more likely than any other actor to 

know their priority needs at any given point in time. And as is now widely realized in the 

literature, their active and meaningful participation tends to ensure that development decisions 

that are meant to reduce their impoverishment do in fact end up having that noble effect. As the 

whole Endorois case demonstrates, this cannot always be guaranteed in the absence of the active 

and meaningful participation of the peoples to be directly affected by such decisions. In that case, 

the lack of the active and meaningful participation of the Endorois people in the decision of the 

central government in Kenya to “develop” their grazing lands in other ways, which left them 

with little else by way of alternative, was held to be a significant violation of the right of all 

peoples to development under Article 22 of the African Charter. 

 

V. A Peoples’ Entitlement to Compensation under the Right to Development, State-

building Praxis, and Poverty Alleviation:   

In the Endorois case, the African Commission felt able to declare that the normative entitlement 

of sub-state groups to development means that: 

[T]he Respondent State bears the burden for creating conditions favorable to a 

people‟s development. It is certainly not the responsibility of the Endorois 

themselves to find alternate places to graze their cattle or partake in religious 



ceremonies. The Respondent State, instead, is obligated to ensure that the Endorois 

are not left out of the development process or benefits. The African Commission 

agrees that the failure to provide adequate compensation and benefits, or provide 

suitable land for grazing indicates that the Respondent State did not adequately 

provide for the Endorois in the development process. It finds against the Respondent 

State that the Endorois community has suffered a violation of Article 22 of the 

Charter.
21

 

One of the things that is most noteworthy with regard to the African Commission‟s interpretation 

of this provision of the African Charter, is that the fact that such sub-state groups must be 

compensated for the “taking” of their resources clearly means that those resources are theirs in 

the first place! This must now be taken to be a the basic premise of contemporary African 

international human rights law, i.e. under the law of the African Charter (a treaty that has in fact 

been domesticated in Nigeria and some other countries, and which has been an integral part of 

our domestic laws for a long time).
22

In the face of this governing legal regime, it is only 

appropriate that state-building praxis on the African continent should evolve to take cognizance 

of its dictates and imperatives. 

 If this happens, if this interpretation of Article 22 is faithfully implemented in statecraft, 

then the struggle against the impoverishment of all-too-many African peoples by structural, 

policy or institutional factors (including the legal frameworks for resource ownership and 

exploitation) will be strengthened significantly. It will mean that resource rich – but none-the-

less impoverished – African peoples (and very many such groups exist) will be able to retain or 

even enhance their means of sustenance and/or their means of development, or in the alternative, 
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receive meaningful compensation for their taking by the central government. This will surely 

lead to a reduction in their overall susceptibility to impoverishment.  

 

VI. Conclusion: 

In conclusion, I have argued that the faithful implementation of the right of all peoples to 

development under Article 22 of the African Charter as it has been interpreted by the African 

Commission on Human and Peoples‟ Rights (through ensuring the enjoyment of that right by 

sub-state groups, ensuring their active and meaningful participation in their own development, 

and ensuring that they are adequately compensated for any deprivation of their resources or their 

means of development) calls for the significant re-orientation of aspects of the dominant forms of 

state-building paradigm on the African continent, and will likely strengthen the struggle against 

the impoverishment of all-too-many otherwise resource-rich peoples on that continent.  

 The point is not, of course, that this will be the magic cure-all for all of the poverty on the 

continent. This cannot be the case. After all, there is some evidence that due to poor leadership, 

certain sub-units in certain countries have actually not benefitted as much as one would expect 

(in terms of cutting the poverty rate significantly) from the grant of greater control over, and 

access to the benefits of their natural resources. Yet, there is as much evidence from similar 

sources that such sub-units can greatly benefit from this kind of greater local fiscal/economic and 

developmental autonomy.  

 In the end, given a leadership at the sub-group level that is not worse than that at the level 

of the central government, there is no doubt whatsoever that the faithful implementation of the 

central normative pillars of the African Commission‟s progressive interpretation of this inter-

African version of the right of all peoples to development will significantly strengthen the 

struggle against the production of poverty on the African continent in the course of state-building. 



 

 

 

 

 

 

 

 


