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First of all, let me thank the organizers for the opportunity to address you and give you the perspective of my mandate on this very important topic. 
In my work as UN Special Rapporteur on the human rights of migrants, I often stress the need to be vigilant not to encourage blurring of categories such as irregular migration, migrant smuggling and human trafficking.  It is important that these issues are sufficiently delinked, otherwise, the conflation of the topics may falsely give the impression that irregular migration is a criminal offence, in line with trafficking or smuggling, and this conflation may contribute to the undue criminalization of irregular migration. 
Furthermore, it is important to distinguish between smuggling and trafficking; while trafficking by definition includes exploitation and entails a number of serious human rights violations, smuggling is essentially the service of moving people from point A to point B, and does not necessarily involve any human rights violation, although smugglers will often exploit the vulnerability of migrants. Smuggling is a nasty business, but it has saved the lives of many refugees and migrants. You may remember that, watching the movie “Casablanca”, we all celebrated Ingrid Bergman’s escape from Nazi persecution, thanks to a smuggling operation orchestrated by Humphrey Bogart. Of course, in some cases, the distinction is rather complex, as migrants who initially consent to being smuggled may end up in exploitative situations, which may in fact fall under the definition of trafficking.
I hope the distinctions between irregular migration, smuggling and trafficking will be taken into consideration during the discussions at the High-level Dialogue Roundtable 2 tomorrow. This is something I have insisted on during the preparatory meetings held throughout the year in New York and Geneva.
A closely related topic is the criminalization of irregular migration. Irregular migrants, including smuggled migrants, are not criminals per se, and should not be criminalized solely based on their status. While the smuggling of migrants may constitute a criminal offence, irregular migration does not, and should therefore not be linked to security issues and crime. The Protocol against the Smuggling of Migrants by Land, Sea and Air, supplementing the United Nations Convention against Transnational Organized Crime, requires States parties to establish as a criminal offence the smuggling of migrants. However, the criminalization requirement does not apply to the migrants who are being smuggled. On the contrary, the Protocol states that migrants shall not become liable to criminal prosecution under the Protocol for the fact of having been the object of smuggling, which shows that States believed they were not criminals.

I regret the over-criminalization of smuggling, sometimes seen by States as implementing the Smuggling Protocol.  I have seen legislation which provides for long prison sentences for helping people, even on a voluntary basis, to migrate irregularly, as well as for hosting an irregular migrant. The failure to report knowledge of an irregular migrant is sometimes also punishable. In my view, such provisions go far beyond the intention of the Smuggling of Migrants Protocol. 

This over-criminalization leads to persons being charged with participation in the smuggling of migrants even when their participation has been limited to peripheral acts. During one of my missions I met with three men in prison, who had been held in pre-trial detention for as much as one year, charged with smuggling. One of them had driven a group of people to the port, where they would get on a boat, attempting to reach Europe. The other two had rented out their house to smugglers. They reportedly had little knowledge of the smuggling operation and they did not appear to be connected with the organization of the smuggling operation. I also met with a 15 year old Afghani migrant who was charged with migrant smuggling, because he had given a hand to his adult brother, himself a migrant and also charged with smuggling, who had been handed the steering of the boat for the short 4 kilometer crossing. No ‘best interest of the child’ determination procedure had taken place. 

While of course recognizing that migrant smuggling is against the law, I also note the importance of ensuring that all activities to combat smuggling are aimed at the highest level in order to ensure the culpability of those most responsible along the chain of criminality. Those who are actually responsible for the smuggling operations are rarely caught. While the men referred to above clearly can be seen as accomplices to a smuggling operation, the main persons behind the smuggling were not caught – as those most responsible rarely are. 
Some destination States try to seal their borders, preventing irregular migrants from entering. However, sealing international borders is impossible, and migrants will continue arriving despite all efforts to stop them. At some point, repression of irregular migration is counterproductive, as it drives migrants further underground, thereby empowering and entrenching smuggling rings, and creating conditions of alienation and marginalization that foster human rights violations, such as discrimination, exploitation and violence against migrants. Fighting labour exploitation of migrants by sanctioning exploitative employers often seems to be a yet unfulfilled State obligation, although it would contribute greatly in reducing the pull- factor of irregular migration and diminish the power of smugglers over migrants, by reducing the unrecognised labour needs and underground labour markets that attract irregular migrants. 
In my annual report to the General Assembly (A/68/283), which I will present to the General Assembly’s third committee later this month, I note that better global migration governance would assist States in combatting exploitation of migrants by, inter alia, traffickers, smugglers, recruitment agencies and unscrupulous employers. States are reluctant to more governance because they fear this would limit their sovereignty. However, I believe that State sovereignty will be more limited by insufficient global migration governance, which will in fact facilitate the role of other actors such as exploitative employers and migrant smugglers. Currently, migrants themselves, often with the help of migrant smugglers, are crossing borders regardless of State policies. They migrate irregularly due to a lack of legal migration channels, and largely in response to unrecognized needs in the labour market, as migrants are often willing to do the “dirty, difficult and dangerous” jobs that nationals will not, at the exploitative wages that unscrupulous employers will offer. States can thus be seen as co-responsible for creating conditions that encourage smuggling and make it more dangerous. 
In my 2013 General Assembly report, I urge all States to establish human rights-based, coherent and comprehensive national migration policies. These policies should address the pull-factors for irregular migration, namely the unrecognized needs for migrant labour in destination States. If States would recognize these labour needs, including for low-skilled work, open up more regular migration channels and facilitate mobility, this would lead to less irregular border crossings, less smuggling of migrants, less loss of life at borders, less labour exploitation, and less migrants’ rights violations. 
Finally, I note that while migrants are often victims of unscrupulous smugglers, they are also agents of their own future: migration is most often a courageous dignity-seeking journey. Migrants will pay for smuggling services if they see no other way out, and, for many families, this has been the best decision, as it has saved their lives, protected their dignity, or created a better future for their children.
3

