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Response to the Letter from the Special Rapporteur on human rights and hazardous substances and wastes, Mr. Baskut Tuncak

“The Special Rapporteur seeks to explore the importance of the right of access to information in the field of hazardous substances and wastes. He is interested in examining the legal framework, identifying information gaps, and analysing how this right is implemented at various levels (e.g., at the national, local and municipal levels) and by different government bodies (e.g., Ministries of environment, health, labour, etc.) in practice. He also intends to identify barriers to realizing the right of access to information, with the aim of mitigating the adverse impacts of hazardous substances and wastes on human rights.” 


“The Special Rapporteur would particularly welcome answers to the following questions (when applicable): 

1. What obligations does your Government have to ensure the right of access to information under international, regional and national laws? Please provide, in detail, the relevant legislation that guarantees the right of access to information on hazardous substances and wastes, as well as the mechanisms, including grievance mechanisms, which may be used by individuals and groups.” 

The UNECE Convention on Access to Information, Public Participation in Decision-making and Access to Justice in Environmental Matters, or Aarhus Convention, and its Protocol on Pollutant Release and Transfer Registers (PRTRs) are the only legally binding international instruments on environmental democracy that put Principle 10 of the Rio Declaration on Environment and Development in practice. The Aarhus Convention grants the public rights and imposes on public authorities obligations regarding access to information. Environmental information is defined in article 2, paragraph 3, of the Convention and contain indicative non-exhaustive list of information. Article 4 sets out the general right of the public to gain access to existing information upon request, also known as “passive” access to information. Article 5 sets out the duties of the Government to collect and disseminate information on its own initiative, also known as “active” access to information. Information relating to emissions into the environment as well as environment-related product information are also covered by the Convention (see, article 4, para. 4, and article 5, paras. 6 and 8, of the Convention respectively). Article 5, para. 9, requires Parties to take steps to establish a coherent, nationwide system of pollution inventories or registers on a structured, computerized and publicly accessible database. 

The Protocol on PRTRs requires Parties to provide the public with access to information on pollutant releases from point and diffuse sources to air, soil and water, as well as with information on transfers of pollutants and wastes, through a coherent, nation-wide and free of charge inventories of pollution.

To guarantee access to environmental information, both article 9, para. 1, of the Convention and article 14 of the Protocol requires establishing a review procedure by a court of law or another independent and impartial body established by law.

Addition information regarding the implementation of both instruments by their Parties can be found in following resources: 
(a) Aarhus Convention national implementation reports publicly available from http://apps.unece.org/ehlm/pp/NIR/index.asp (see questions VII-XIII).
(b) The 2014 Synthesis report on the implementation of the Aarhus Convention (Document ECE/MP.PP/2014/6, Category II, paras. 65-88) publicly available from http://www.unece.org/env/pp/aarhus/mop5_docs.html#/ .
(c) Protocol’s national implementation reportspublicly available from http://www2.unece.org/prtr-nir/ . While the Protocol in general deals with different aspects of providing access to information in environmental matters, questions 2, 5 and 7 of the PRTR-NIR reporting questionnaire go into further detail with regard to laws and mechanisms to ensure the right of access to information; 
(d) The 2014 Synthesis report on the implementation of the Protocol on Pollutant Release and Transfer Registers (ECE/MP.PRTR/2014/5, publicly available from http://www.unece.org/prtrmopp2_docs.html#/ under Category II documents) which provides an overview of the implementation of the Protocol based on the information provided in the NIRs.

“2. Please provide, in detail, the scope and characteristics of hazardous substances and wastes-related information that is or may be accessible to the public? More specifically, please explain what type(s) of information is produced, by whom, based on what criteria, and the time frame/frequency of data production including whether data collected is disaggregated by gender, age, disability status, etc.” 
In accordance with article 2, para. 3, of the Convention, environmental information includes any information in written, visual, aural electronic or any other material form on factors such as substances, energy, noise and radiation, and activities and measures affecting or likely to affect the elements of the environment. Article 5, para. 1, of the Convention sets out the Parties’ obligation to ensure that public authorities possess and update environmental information which is relevant to their functions as well as the mandatory systems are established so that there is an adequate flow of information to public authorities about proposed and existing activities which may significantly affect the environment In addition, each Party shall encourage operators whose activities have a significant impact on the environment to inform the public regularly of the environmental impact of their activities and products, where appropriate within the framework of voluntary eco-labelling or eco-auditing schemes or by other means.
PRTR is a publicly accessible database (register) providing periodic and reliable data on emissions (releases) and transfers of pollutants, including greenhouse gases (GHGs), heavy metals and toxic chemical compounds. 
The Protocol requires each Party to establish a PRTR which is: 
· Covering releases and transfers of at least 86 substances and groups of substances, including GHGs, acid rain pollutants, ozone-depleting substances, heavy metals, pesticides, polychlorinated biphenyls (i.e., PCBs), volatile organic compounds (i.e., compounds that can easily evaporate in room temperature conditions, such as formaldehyde) and dioxins;
· Searchable according to separate parameters (facility, pollutant, location, medium); 
· Accommodating available data on releases from diffuse sources; has limited confidentiality provisions; and allowing for public participation in its development and modification.
· Publicly accessible through the Internet; 
· Free of charge; 
The scope of the Protocol is outlined in detail in Article 6 of the Protocol and its Annexes I and II (http://www.unece.org/env/pp/prtr/docs/prtrtext.html). Parties to the Protocol provided information on these aspects in responding to questions 2 and 3 of the NIR-questionnaire (http://www2.unece.org/prtr-nir/).
“3. Please explain, in detail, how the information on hazardous substances and wastes is made available to the general public. In addition, what actions does the Government take to disseminate this information and to raise awareness about the adverse impacts of hazardous substances and wastes on human rights? How is this information tailored to the different constituencies?” 
Article 5 of the Convention details the Parties’ obligations regarding the dissemination of environmental information. In particular, each Party shall ensure that environmental information progressively becomes available in electronic databases which are easily accessible to the public through public telecommunications networks. More detailed guidance on the use of electronic information tools for access to environmental information set out in Decision II/3 available from (http://www.unece.org/index.php?id=31711#/, see agenda item 3). In addition, in the event of any imminent threat to human health or the environment, whether caused by human activities or due to natural causes, all information which could enable the public to take measures to prevent or mitigate harm arising from the threat and is held by a public authority is disseminated immediately and without delay to members of the public who may be affected. 
Parties to the Protocol on PRTRs make data on pollutant emissions and wastes available mainly online by the use of geographic information systems (GIS) to help the user locate the sources of pollution. Articles 4 and 5 of the Protocol describe core elements, design and structure of their PRTR-system. Article 15 of the Protocol outlines aspects of awareness raising and capacity building activities aimed to help make good use of the information provide through PRTRs. Parties to the Protocol provided information on these issues in responding to questions 2 and 11 of the NIR-questionnaire (http://www2.unece.org/prtr-nir/).
“4. Please provide examples of how information on hazardous substances and wastes has been used to: 
· monitor human rights affected by hazardous substances and wastes (e.g., rights to health, safe and healthy working conditions, water and sanitation, healthy environment, etc.);

In accordance with article 2, para. 3, of the Convention environmental information includes information on the state of human health and safety, conditions of human life inasmuch as they are or maybe affected by the state of the environment. The requested examples of the monitoring include syndromic surveillance systems monitoring public health by collecting and analysing daily health-related environmental data (see an example from http://ec.europa.eu/environment/integration/research/newsalert/pdf/fourteen_days_poor_air_quality_caused_4000_extra_healthcare_visits_in_UK_406na1_en.pdf) or European Environment and Health Monitoring System (see http://www.unece.org/fileadmin/DAM/env/pp/a_to_i/1st_meeting/Presentations_meeting/Item5_Egorov_WHO.pdf) ,  

Under the Protocol no monitoring related to human rights affected by hazardous substances and wastes is foreseen.
· protect the human rights of individuals and groups from the adverse impacts of hazardous substances and wastes; 

Article 5, para. 8, of the Convention requires Parties to develop mechanisms with a view to ensuring that sufficient product information is made available to the public in a manner which enables consumers to make informed environmental choices. Implementation options for product information may include health warning labels, use directions, content labels, categorization of products (e.g. recyclable), register of consumer information. For more examples, please visit http://www.unece.org/index.php?id=31447#/ .

As set out in article 1 of the Protocol, the objective of this Protocol is to enhance public access to information through the establishment of coherent, integrated, nationwide pollutant release and transfer registers (PRTRs) in accordance with the provisions of this Protocol, which could facilitate public participation in environmental decision - making as well as contribute to the prevention and reduction of pollution of the environment. The tools to achieve this goal are of indirect nature and build on the force of awareness of the public and providing the public with the opportunity to take part in decision making processes by having access to relevant environmental data.
· promote other human rights (e.g., rights to health, safe and healthy working conditions, water and sanitation, healthy environment, etc.); 
As set out in article 1 of the Convention, each Party should guarantee the right of access to information in order to contribute to the protection of the right of every person of present and future generations to live in an environment adequate to his or her health and well-being. Knowledge about the degree of pollution of air, soil and water is the basis for the promotion of the other human rights listed above.
· prevent potential human rights violations caused by the improper management of hazardous substances and wastes; and 
Article 3 paragraph 3 of the Protocol requires Parties to take the necessary measures to require that employees of a facility and members of the public who report a violation by a facility of national laws implementing this Protocol to public authorities are not penalized, persecuted or harassed by that facility or public authorities for their actions in reporting the violation. 
It protects those who make improper management of hazardous substances and wastes known to the public and competent authorities. 
· hold perpetrators accountable and seek remedy for victims. 

Article 9, para. 3, of the Convention requires Parties to ensure that, where they meet the criteria, if any, laid down in its national law, members of the public have access to administrative or judicial procedures to challenge acts and omissions by private persons and public authorities which contravene provisions of its national law relating to the environment. This might have a prevention effect and contributes to the better enforcement of law relating to the environment. The information about the practical implementation of this provision can be found in the comparative analytical studies considered by the Aarhus Convention Task Force on Access to Justice (available from http://www.unece.org/env/pp/tfaj/analytical_studies.html ) and the jurisprudence database (available from http://www.unece.org/env/pp/tfaj/jurisprudenceplatform.html ).

“5. Which businesses are required to provide information on hazardous substances and wastes (e.g., size, sector, operational context, ownership and structure)? Please explain, in detail, the obligations of these businesses, have with regard to the type of information they are obliged to provide, to whom the information is made available, and what measures may be taken if businesses fail to meet these obligations.” 

With regard to the provision of environmental information by operators, article 5 of the Convention requires Parties to take the following measures: 
- to establish mandatory systems so that there is an adequate flow of information to public authorities about proposed and existing activities which may significantly affect the environment (para. 1);
- to encourage operators whose activities have a significant impact on the environment to inform the public regularly of the environmental impact of their activities and products, where appropriate within the framework of voluntary eco-labelling or eco-auditing schemes or by other means (para. 6);
- to develop mechanisms with a view to ensuring that sufficient product information is made available to the public in a manner which enables consumers to make informed environmental choices (para. 8);
More information is available from the Convention’s national implementation reports and documents and statements delivered at the first and third meetings of the Aarhus Convention Task Force on Access to Information available from http://www.unece.org/env/pp/tfai.html .

In addition, businesses which take part in any of the activities listed in Annex I of the Protocol on PRTRs above the threshold level and which emit any of the substances listed under Annex II of the Protocol must provide the competent national authority with the data on quantities of substances emitted into air, soil or water.  The measures taken if businesses fail to meet these obligations are defined at national level and can be retrieved from answers to question 4 and 5 of the NIR-questionnaire (http://www2.unece.org/prtr-nir/).

“6. When does the Government limit the right of access to information on hazardous substances and wastes? Are these criteria on limitation provided by law? Who has the authority to make decisions on the disclosure/non-disclosure of such information?“

Article 4, paras. 3 and 4, of the Convention outlines the only circumstances when a Party may allow public authorities to refuse a request for information. The Convention does not require Parties to adopt these optional provisions and, even if the exceptions are adopted, Parties may nevertheless allow the public authority to exercise discretion to provide the information requested. Moreover, if the information exempted from disclosure can be separated out, Parties are required to make available the remainder of the requested environmental information. The implementations of these provisions are considered by the Task Force on Access to Information (see e.g. the documents of the third meeting) as well as reported through the 2014 synthesis report (paras. 76-79) and national implementation reports (question VII and VIII ) available from http://apps.unece.org/ehlm/pp/NIR/index.asp . 

In addition, article 12 of the Protocol outlines the only circumstances when a Party may authorize the competent authority to keep information held on the register confidential. Under the Protocol, authorization to deny access to information on hazardous substances and wastes should be handled in a restricted way. In responding to question 8 of the NIR-questionnaire Parties showed that requests for confidentiality are rare to non-existent and numbers of confidentiality claims decreased with time (http://www2.unece.org/prtr-nir/). On this issue see also paragraphs 96-104 of the Synthesis report on the implementation of the Protocol on Pollutant Release and Transfer Registers (ECE/MP.PRTR/2014/5, available from http://www.unece.org/prtrmopp2_docs.html#/ under Category II documents).

Under both the Convention and the Protocol, the aforementioned grounds for refusal shall be interpreted in a restrictive way, taking into account the public interest served by disclosure and taking into account whether the information requested relates to emissions (releases) into the environment.

“7. How does the Government ensure that the right of access to this information is fulfilled while also respecting the confidentiality of business information? If available, please indicate relevant cases and attach copies of relevant judgements.”

Information on the current status of the implementation of the above mentioned Convention’s provisions can be found in the 2014 synthesis report and national implementation reports mentioned earlier (see question 6).

This issue was also addressed through the work of the Convention’s Task Force on Access to Information. In particular, participants stressed the importance of the public interest test provided in article 4, paragraph 4, of the Convention, which required taking into account the public interest served by the disclosure of information involving the confidentiality of commercial and industrial information or intellectual property rights in deciding whether to disclose environmental information. The subsequent discussion revealed some key aspects that should be kept in mind in applying the test:
(a)	The principle of maximum disclosure of information held by public authorities to ensure the effective implementation of the right to information, and that grounds for refusal should be interpreted in a restrictive way;
(b)	Commercial and industrial information to be treated as confidential should be clearly identified as such by the business operators, and any application for an exemption from disclosure should be properly justified;
(c)	In the context of the protection of intellectual property rights, the same weight should be given to health and environmental concerns as for patent criteria and the same high value should be assigned to public health concerns as provided in the Doha Declaration on the TRIPS Agreement and Public Health (WT/MIN(01)/DEC/2);[footnoteRef:1] [1: 		Available from https://www.wto.org/english/thewto_e/minist_e/min01_e/mindecl_trips_e.htm ] 

(d)	The disclosure test and other information under article 39, paragraph 3, of the TRIPS Agreement, which required taking the protection of the public into account;
(e)	The importance of innovations not only for their commercial value, but also for their wider economic impacts, especially for developing economies;
(f)	The mediating role of the public authorities when dealing with public requests to provide sensitive commercial and business information. 

In addition, article 9, para. 1, of the Convention and article 14 of the Protocol require Parties to ensure that any person who considers that his or her request form information has been ignored, wrongfully refused, inadequately answered or otherwise not dealt with in accordance with these treaties, has access to the review procedure before a court of law or another independent and impartial body established by law. The relevant case-law is available from http://aarhusclearinghouse.unece.org/resources/?sortby=da&c=1000094&c=1000005&c=&c= .

In addition, the issue was addressed by the Aarhus Convention Compliance Committee. Committee’s findings and considerations of a systemic nature on the matter can be found in document AC/TF.AI-3/Inf.2 available from http://www.unece.org/env/pp/aarhus/tfai3.html#/ .

[bookmark: _GoBack]Please see also answer to question 6 of this questionnaire, as well as Parties answers to the Protocol’s NIR-questionnaire question 8 (available from http://www2.unece.org/prtr-nir/  ).
