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I thank the United Nations Special Rapporteur on the promotion of truth, justice, reparation and 

guarantees of nonrecurrence, Fabian Salvioli  for inviting comments for the October 2021 Human 

Rights Council Report on Transitional justice measures to address the legacy of serious violations 

of human rights and humanitarian law committed in colonial contexts.  

 

I will begin with a brief background note about transitional justice to address harms committed in 

colonial context in India. After this I deal with question (4) listed in the Call for Submissions. 

 

Background note 

 

India has had limited experience with transitional justice mechanisms for the following reasons. 

 

There exists a sharp dissonance between the traditional meaning of the term “transitional justice” 

and messy political reality in a post-colony like India where the dichotomy between perpetrator 

and victim rings particularly false.2 The fact that British Colonial powers have long resisted 

apologising for the human rights violations caused in the colonial context, including a massacre of 

hundreds of peaceful protestors, makes the question of transitional justice even more complicated.3  

 

It has signed (but not ratified) the UN Convention for the Protection of All Persons from Enforced 

Disappearance, which signals India’s acceptance of the right to truth as an international norm. 

Notably, the Commissions of Inquiry Act, 1952 authorizes the central or a state government to 

appoint a commission of inquiry to examine a matter of public importance.4 Unlike a Truth 

Commission, a Commission of Inquiry has a limited mandate and is established to address a single 

event by a government that retains power as opposed to part of a series of mechanisms undertaken 

during a regime change with the aim of consolidating democracy.   

                                                
1 National Law University Delhi. 

 
2 Neeti Nair,  Changing Homelands: Hindu Politics and the Partition of India (Harvard University Press 

2011). 

 
3 See for example, UK government fails to issue apology for Jallianwala Bagh massacre, cites ‘financial implications’ 

(Times Now) accessed at https://www.timesnownews.com/india/article/uk-government-fails-to-issue-apology-for-

jallianwala-bagh-massacre-cites-financial-implications/397666 

 
4 The Commissions of Inquiry Act, §3 (1), No. 60 of 1952 (India). The central government may appoint a commission 

on a matter that is enumerated in the subject list for the center under the constitution, and state government can appoint 

a commission on a matter that is enumerated in the subject list for the states under the constitution. 

https://www.timesnownews.com/india/article/uk-government-fails-to-issue-apology-for-jallianwala-bagh-massacre-cites-financial-implications/397666
https://www.timesnownews.com/india/article/uk-government-fails-to-issue-apology-for-jallianwala-bagh-massacre-cites-financial-implications/397666


 

India does not have an enforceable right for compensation for human rights violations since it has 

made a reservation to Article 9, International Covenant on Civil and Political Rights. Admittedly, 

in DK Basu v State of West Bengal, the Supreme Court of India formulated the judicial right to 

compensation after citing the ICCPR despite this reservation.5 However this does not have a legal 

backing in law. Further, India signed the Convention Against Torture, but has not ratified the treaty 

which provides for compensation for victims of torture. 

 

For the purpose of this submission, I will be limiting my comments to the Partition of India. Two 

centuries of colonial rule and long list of both deliberate actions and failures to compromise 

between the British and Indian political elites culminated in the Partition of two states, namely 

Bengal and Punjab, in India. Previously the British had experimented with Partition in Ireland and 

had found it to be useful in continuing old imperial ties even after the colonies were granted 

independence. Eventually, the British abdicated all responsibility and its police and army started 

departing leaving behind a newly formed police force and army to handle an event that was 

characterised by mass migrations, killings, looting and systematic, gendered degradation carried 

out by all the relevant groups, i.e. the Hindus, Muslims and Sikhs.6 Crucially, violence was not 

just a by-product of partition, it was its necessary pre-condition.7 The Partition created lasting 

fractures and ambiguities about the idea of “citizenship.” Interesting all this was caused by 

arbitrary boundary lines made by an English judge’s first-time visit to the Indian subcontinent 

merely a few weeks prior to India’s independence. While the governments in both India and 

Pakistan tried to work out some rehabilitation arrangements, these had no basis in any law.8  

International law provided inadequate guidance since its own definitions did not apply to the 

Indian context where Partition refugees were not aliens who needed shelter but people who were 

“returning home”.9 

 

Response to Specific Questions in the Call for Submissions  

 

4. Please indicate which measures have been established in the concerned country to 

memorialize the gross violations of human rights and serious violations of international 

humanitarian law committed in colonial contexts. If yes, please indicate whether 

memorialization processes were established in the affected country and /or in the former 

                                                
5 AIR 1997 SC 610. 

 
6 Ian Talbot and Gurharpal Singh, The Partition of India (Cambridge University Press,  2009). 

 
7 Satya M. Rai, Partition of the Punjab: A Study of Its Effects on the Politics and Administration of the Punjab (I) 

1947–56 (Bombay: Asia, 1965) 

 
8 Ranabir Samaddar, Borderlands of Independent India (CUP 2019) accessed here< 

https://www.cambridge.org/core/books/transitional-justice-and-forced-migration/borderlands-of-independent-

india/56AF048DDC43D7EEF9A92980A5629BC0> 
9 Ibid. 

https://www.cambridge.org/core/books/transitional-justice-and-forced-migration/borderlands-of-independent-india/56AF048DDC43D7EEF9A92980A5629BC0
https://www.cambridge.org/core/books/transitional-justice-and-forced-migration/borderlands-of-independent-india/56AF048DDC43D7EEF9A92980A5629BC0


colonizing power. If such measures were not adopted, please explain why. Please indicate 

the challenges and opportunities encountered in this regard, whether victims and affected 

communities have been effectively consulted in the design and implementation of these 

measures, and whether a gender perspective was adopted. 

 

There are two major non-official memorialisation efforts namely, the Partition Museum in Punjab, 

and the online 1947 Partition Archive. The Partition Museum was established and is run by The 

Arts and Cultural Heritage Trust, a private initiative. It has several donated artefacts, galleries, and 

interviews of people who either experienced the Partition themselves or had relatives that 

experienced it. 10 It has come under criticism for not paying adequate attention to the impact of 

Partition in Bengal. In fact it only mentions Bengal in three instances namely, the Partition of 1905, 

the famine of 1943 and the Great Calcutta Killings of 1947. Resultantly, a separate Partition 

museum is being set up in Kolkata.11  

 

The 1947 Partition Archive, was originally established in 2010, and is considered to be the world’s 

largest collection of Partition witness accounts that consists of “comprises over 30,000 digital 

documents and photographs collected from 12 countries in 22 languages”.12 It describes itself 

as “a global digital museum accessible to everyone, everywhere, and built by everyone, 

everywhere”.13 The archive also has a number of documents, such as the Citizen Historian Training 

Packet or the Migrant Questionnaire and Interview Packet that are intended to guide and inform 

the work of the “citizen historians”. Crucially it professes to document not only Partition, but pre-

Partition life and culture as well as post-Partition migrations and life changes.  

 

In Pakistan, the Citizens’ Archive of Pakistan, a non-profit organization operating in Karachi and 

Lahore, has also launched an Oral History Project, collecting audio recordings of survivors 

retelling their histories as well as other multi-media materials which is similar in many ways to the 

1947 Partition Archive. 

 

 In my opinion, memorialisation efforts have been inadequate and perhaps unsuited in the Indian 

context for the following reasons: 

 

                                                
10 Guha-Thakurta, Monuments, Objects, Histories: Institutions of Art in Colonial and Postcolonial India (Columbia 

University Press 2004) 

11 Arturo Desimone, Jon Baird and Mohammad Khair, How a Museum in Kolkata Is Helping Heal History’s 

Wounds (The Wire) accessed https://thewire.in/history/kolkata-partition-museum-history 

12 1947 Partition Archive Website, accessible here http://1947partitionarchive.org/. 

 
13 Ibid. 

 

https://thewire.in/author/arturo-jon-mohammad
https://thewire.in/history/kolkata-partition-museum-history
http://1947partitionarchive.org/


a. Both these initiatives have been marketed as “politically neutral”, perhaps to distinguish 

themselves from the marked shift towards Hindu communalism that we see elsewhere in 

India, today. It is also perhaps to avoid controversy of blaming someone for the Partition, 

an event where all parties saw themselves as victims.14 For instance, the materials prepared 

for the citizen historians by the Pakistan Archive “stress that it is about personal 

experiences and not politics surrounding this event.”15 While the intention is 

understandable, its attempt at “depoliticization” masks what is inherently a political 

project. Gallery 7 of the Partition Museum in Amritsar, for instance, contains detailed 

information about Sir Cyril Radcliff’s illustrious career in the law and service in the 

World War II before he was entrusted with the responsibility of drawing India’s borders 

despite never having visited the subcontinent.  

 

b. The memorialisation efforts focus on a specific time frame which limits meaningful 

accountability by presuming that the “transition” (end of Partition) marks the end of 

violence. They also pay inadequate attention to the deeper socio-economic and structural 

causes of the violence that broke out during the Partition.16 Crucially both these projects 

separate the Partition from the ongoing insurrection in the Indian-held portion of the former 

princely state of Jammu and Kashmir, and the persistence in Indian politics of communal  

violence, 1984 Anti-Sikh pogroms or the 2002 Gujarat riots. Drawing the necessary links 

between these events is integral to understanding how they were all the result of state 

patronage. 17 Further, the Partition in Bengal for instance has been a continuous affair 

with a porous border and refugees coming over in 1947, 1950, 1964 and 1971 and the 

transfers of enclaves between West Bengal and Bangladesh shows an empirical 

                                                
14 Ramachandra Guha writes, “In the narrative of Indian Hindus, the unpatriotic Muslims, led by the wildly ambitious 

Muhammad Ali Jinnah, actively sought separation from the Motherland. In the narrative of Pakistani Muslims, they 

were forced to call for a separate homeland for themselves because of the arrogance of the Hindus, whose hegemonic 

designs were carried forward by the scheming bania, Mohandas Gandhi. As for the Sikh narrative, this blames both 

Muslims and Hindus, the first for having animosity against them from Mughal times, the second for acting in their 

selfish interests and betraying a community they claimed to be close to.” Excerpt from ‘Memorialising Partition- The 

best memorial is one that reconciles, not disrupts’ (Telegraph) available here < 
https://www.telegraphindia.com/opinion/memorializing-partition-the-best-memorial-is-one-that-reconciles-not-

disrupts/cid/273957> 

 
15 Ibid. 

 
16 See generally, Balint, Evans, and McMillan, ‘Rethinking Transitional Justice, Redressing Indigenous Harm: A New 

Conceptual Approach’ International Journal of Transitional Justice (2014). 

17 Ravinder Kaur, ‘We Best Remember Partition When We Connect the Dots from 1947 to 1984 and 2002’ (The Wire) 

accessed here https://thewire.in/communalism/how-not-to-remember-partition. 

https://www.telegraphindia.com/opinion/memorializing-partition-the-best-memorial-is-one-that-reconciles-not-disrupts/cid/273957
https://www.telegraphindia.com/opinion/memorializing-partition-the-best-memorial-is-one-that-reconciles-not-disrupts/cid/273957
https://thewire.in/communalism/how-not-to-remember-partition


continuation of partition well into 2016.18 Viewing the Partition within a strict timeframe 

has led to intergenerational justice issues that fall out of the transitional justice framework. 

 

c. There is a lack of gendered perspectives in both, that is at least partly attributable to the 

fact that these are ‘living histories’ and several women who experienced sexual violence 

did not want their families to know about it since it was stigmatised and considered 

shameful.19 Other times, women had ended up marrying their harassers and thus, did not 

want to name their spouses as “criminals”. In cases where there has been a deliberate 

attempt to include voices of women such as the exhibit titled “Women during the Partition” 

by the 1947 Partition Archive the subject of memorialisation we increasingly meet is 

mostly a passive victim of circumstances and almost never a willing participant in the 

events that unfolded. Thus, it robs them of their political agency. The nature of the 

questionnaire itself has some role to play. For instance,  Further, the archives focus solely 

on the “extraordinary crimes” of sexual violence and ignore the “ordinary violence” faced 

by women in the private sphere.20 

 

 

 

 

 

 

                                                
18See generally, Banerjee, Ray Chaudhury and Guha, ‘The 2015 India-Bangladesh land boundary 

agreement: Identifying constraints and exploring possibilities in Cooch Behar’ (ORF Foundation) accessed here < 

https://www.orfonline.org/research/the -2015-india-bangladesh-land-boundary-agreement-

identifying-constraints-and-exploring-possibilities-in-cooch-behar/>  

 
19 See generally, Urvashi Butalia, The Other Side of Silence: Voices from the Partition of India (New Delhi, India: 

Penguin Books India, 1998) 

 
20 Urvashi Butalia, Community, State and Gender: Some Reflections on the Partition of India (Oxford Literary 

Review). 
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