BRIEFING NOTE: HUMAN RIGHTS AND THE ECONOMIC CRISIS
January 2012

This briefing note is published as part of Amnesty International’s work to examine how the economic
crisis and governments’ responses to the crisis are affecting human rights. It highlights some issues the
organization believes require further attention by governments and inter-governmental bodies, as
countries in many parts of the world struggle to cope with the effects of the economic downturn. It calls
on governments to incorporate a human rights analysis into response mechanisms, to adopt effective
regulations in order to prevent future crises and to put in place measures to mitigate the impacts of the
crisis, particularly on the most disadvantaged groups and people.

Introduction

Many countries are currently grappling with severe economic difficulties, to which governments - often
with the involvement of international financial institutions - are responding. The economic crisis, which
follows hard on the heels of the food and fuel crises of 2007/8, has undoubtedly put the human rights

of millions of people at risk.

Massive unemployment is pushing more and more people below the poverty line. In 2009, the World
Bank estimated that 50 million additional people globally had fallen into poverty because of the
economic crisis,' and that 64 million more would be pushed into poverty by the end of 201 1.i

According to recent data from the International Labor Organization (ILO) nearly 30 per cent of all
workers in the world - more than 900 million - were living with their families below the US$2 poverty
linein 2011. The ILO estimates that this represents some 55 million more than expected on the basis of
pre-crisis trends. Of these 900 million working poor, about half were living below the US$1.25 extreme
poverty line.i

These figures call into question the sustainability of poverty reduction programs based on the market if
governments fail to appropriately regulate the market, including by vigorously addressing labor
exploitation.

For some people, deepening poverty in a context where necessary safety nets do not exist or are not
sufficient to cope with the scale of need, hardship has given way to human rights violations, such as
being rendered homeless, or unable to access minimum necessary amounts of food. For example in the
United States, where millions of families have faced foreclosure on mortgages they could not repay,
research by the National Law Centre on Homelessness and Poverty suggests that thousands who
experienced foreclosure have become homeless." With no available alternatives, some of those made
homeless have ended up in informal settlements, without adequate access to water, sanitation and
other basic services.

Serious concerns are also being highlighted with respect to how cuts in government spending in the
areas of health, housing and social services are affecting or will affect people’s ability to access even
minimum essential levels of these services. Without safety nets to mitigate impacts, the effects will be
felt most harshly by disadvantaged groups in each society.

While the human cost of the crisis has received some attention from governments, there has been
almost no consideration of the extent to which the failure to prevent the crisis - by failing to effectively
regulate financial systems and markets - and failure to mitigate the negative impacts on people’s
enjoyment of human rights, constitute breaches of States’ legal obligations.

There is broad consensus that the financial crisis of 2007 /8, which gave way to the present economic
crisis, was due in large part to a lack of effective oversight and regulation of the financial services sector
- encompassing both deregulation and lax enforcement of the limited regulation that did exist - and to
unethical, and in some cases criminal, corporate behaviour.




States have obligations to respect, protect and fulfil human rights. The obligation to respect human
rights means that States should not interfere with the enjoyment of human rights. The obligation to
protect human rights requires governments to ensure that private actors, such as corporations, do not
infringe individual’s human rights. This obligation has been elaborated in the work of international and
regional human rights monitoring bodies, including the UN expert on business and human rights. The
UN Human Rights Council has explicitly recognised the importance of effective regulation of
corporations in order to safeguard human rights.

The obligation to fulfil requires governments to put in place the policies and systems to progressively
realise economic and social rights, using the maximum of available resources. While the obligation to
fulfil rights accepts that for some States the full realization of rights, particularly economic, social and
cultural rights, requires time, it also encompasses duties for which no delay is permissible. These
include prioritising access to, at least, minimum essential levels of each right for all people; prioritising
the most disadvantaged groups while allocating resources and developing programmes and ensuring
that government policies and programmes of action are directed towards full realization of rights in the
shortest time feasible.

Amongst non-governmental organizations and human rights experts, work has begun to apply the
human rights framework to an analysis of the causes, consequences and responses of States to the
economic crisis.’ Such analysis is needed not only to more clearly expose the scale and severity of the
human rights violations that have occurred and continue to occur, but to bring forward robust
recommendations to prevent future crises and ensure that responses to crisis effectively address the
States obligation to respect, protect and fulfil human rights.

The economic crisis affecting many countries is not a natural disaster but a man-made crisis. The failure
to prevent corporate malpractice and bad practice was a root cause of the economic crisis, and
therefore a key factor in the human rights impacts. The failures of regulation occurred not only at the
level of complex trade in financial instruments, but at the level of engagement by banks and mortgage
corporations with customers: for example, research has exposed the predatory lending practices of
some corporations, and the way in which they targeted women and ethnic minorities."

Most governments would not see financial systems and economic and fiscal policy as having any
connection with human rights. But clearly when a man-made crisis unfolds and brings with it loss of
homes, shortages of food and jobs, then it is imperative to look at the chain of cause and effect. If the
way in which financial systems operate - and are enabled by States to operate - is the root cause of
human rights violations, then the framework of national and global financial systems must be the
subject of scrutiny from a human rights perspective.

Human rights and financial regulations - the right to food

In 2007/8 many countries experienced a significant rise in food prices, which large portions of their
population could not afford. In 2010 the UN Special Rapporteur on the Right to Food, Olivier de
Schutter, noted that the food crisis had a number of causes, one of which was speculation in food
commodities, facilitated by deregulation in the financial sector.'i According to the UN expert, “The initial
causes related to market fundamentals, including the supply and demand for food commaodities,
transportation and storage costs, and an increase in the price of agricultural inputs. However, a
significant portion of the increases in price and volatility of essential food commodities can only be
explained by the emergence of a speculative bubble. In particular, there is a reason to believe that a
significant role was played by the entry into markets for derivatives based on food commaodities of large,
powerful institutional investors such as hedge funds, pension funds and investment banks, all of which
are generally unconcerned with agricultural market fundamentals. Such entry was made possible
because of deregulation in important commodity derivatives markets beginning in 2000.”



He warned that fundamental reform of the broader global financial sector was urgently required in order
to avert another food price crisis.

RESPONDING 70 THE CRISIS

Governments face serious challenges: few would argue that spending must reduce in contexts where
national debt is unsustainable. But governments have obligations to respect, protect and fulfil human
rights. They are legally bound to consider how government policies and programmes will affect rights.
The balancing needed to curb public expenditure while upholding legal obligations requires explicit
consideration of human rights - and particularly economic, social and cultural rights - throughout the
policy development process. It requires governments to carry out a comprehensive and transparent
assessment of the impacts of proposed cuts in expenditure on the enjoyment of economic, social and
cultural rights and to put in place safety nets to minimise such impacts, particularly on the most
disadvantaged groups and people within any country.

This note considers four issues to which governments should give attention: learning the lessons of the
past; the importance of bringing a discrimination framework to bear on crisis response measures; the
need to pursue accountability; and the need to ensure meaningful integration of human rights into
economic decision-making.

Leaming lessons and heading wamings: a proactive approach to protecting rights
The axiom that an ounce of prevention is better than a pound of cure is as true for human rights as other
issues. Governments must become more focused on the mechanisms for preventing human rights
violations, more acutely aware of warning signs and take timely remedial action.

While the economic crisis itself has placed rights at risk, the way governments respond can mitigate and
ameliorate the risks - or it can place human rights at greater risk. In their response to the crisis
governments must look at both theirimmediate obligations to prioritize the “minimum essential levels”
of social and economic rights, and at how response measures may affect longer-term progress in the
realization of these rights. Retrogressive measures need to be carefully scrutinized and fully justified
while considering the full use of maximum available resources.Vi

In the context of responding to economic crises and recessions, governments and financial institutions
have a range of lessons to draw on from the past, including lessons in relation to human rights impacts.
Post-hoc studies of responses to economic recessions and crises, conducted by UN agencies, NGOs, the
World Bank and others have exposed how response measures can negatively affect human rights, and
social indicators that strongly correlate to respect for specific human rights.

During the 1980s and 90s the World Bank and the International Monetary Fund (IMF) required the
implementation of structural adjustment policies in developing countries as conditions of the loans
those countries received from these institutions.x Current policy actions by governments to address the
economic crisis bear many of the hallmarks of structural adjustment, and the lessons learned from the
impact of structural adjustment on poverty and human rights need to inform current policy action.

Structural adjustment programmes had significant negative impacts on key development indicators and
human rights.x A 1987 UNICEF report, “Adjustment with a Human Face,” was an early critique of the
effect structural adjustment programmes were having on children, especially as it concerned their
access to health and education.x UNICEF found that the school enrolment rate had fallen in 20 Sub-
Saharan countries, in large part because of a reduction in government spending on education and the
imposition of school fees to make up for the budget cuts, which parents could not afford.x

At the end of the 1990s the IMF conducted an external review of its structural adjustment policies,
examining the economic and social impact of their loans on the countries that received them.xi
Amongst the findings of the review was that in some cases structural adjustment programmes eroded



social protections. For example, the study noted that the reduction in public spending and the reduction
in household incomes reduced access to schools and health care for the poor.xv

Various other reviews of the impacts of structural adjustment programmes have reinforced these
findings.» Similar concerns have also come from examinations of the response to other economic crises.
In respect of the East Asia crisis, the Nobel prize-winning economist Joseph Stiglitz has pointed out:

“During the East Asia crisis, just a decade ago, America and the |.M.F. demanded that the
affected countries cut their deficits by cutting back expenditures - even if, as in Thailand, this
contributed to a resurgence of the AIDS epidemic, or even if, as in Indonesia, this meant
curtailing food subsidies for the starving. America and the |.M.F. forced countries to raise
Interest rates, in some cases to more than 50 percent. They lectured Indonesia about being
tough on its banks - and demanded that the government not bail them out. What a terrible
precedent this would set, they said, and what a terrible intervention in the ... mechanisms of
the free market. i

Is sufficient attention being paid to these lessons? Already several UN agencies and human rights
experts are raising flags of concern that suggest that the lessons of the past have not been adequately
incorporated into current responses.

A 2011 report by the UN Department of Economic and Social Affairs (UN-DESA) noted that:
“International financial institutions - despite having declared changes in their policy
prescriptions...have paid insufficient attention to the social implications of such policies.”wii

A September 2011 UNICEF study~ii, which examined 128 developing countries’ fiscal policies through
their IMF country reports, found that an increasing number of countries are considering structural
adjustment measures like “wage bill cuts/caps, subsidy reversals, and rationalizing social protection
schemes in order to achieve cost-savings; many governments are also considering introducing or
increasing consumption taxes on basic products that vulnerable populations consume.” For example, a
large number of developing countries are considering taxing basic “food, fuel, and energy” products, a
move that UNICEF warns will have a “disproportionate negative impact on poorer households, reducing
their already limited disposable income and further exacerbating existing inequalities.”

UNICEF cautioned that “the current wave of fiscal consolidation [austerity measures] that is taking hold
of developing countries...threaten[s] children and poor households’ survival, nutritional growth and
other rights.”

Other UN agencies are also sounding alerts. Margaret Chan, the Director General of the World Health
Organization (WHO), has highlighted serious concerns about the impact of responses to the crisis,
stating “As incomes fall, public sector services become the more favoured source of health care at the
very time that government revenues to finance them are under greatest pressure. Information is still
patchy, but we know that at least seven ministries of health in Africa - including some of the poorest -
have already been notified that the budget for health will be cut as the result of the crisis. Others
anxiously await the next budget cycle.”

The legal obligations of States include an implicit requirement to consider how government policy and
action will affect rights - but frequently governments do not conduct even the most rudimentary
assessment of the potential impact of their policies on rights. Clearly if States do not analyze the
potential human rights impact of their policies, this failure can lead to violations of a whole range of
human rights - and can further entrench poverty and deprivation.

Applying a non-discrimination lens to crisis response and prioritising the most disadvantaged
people

The principles of non-discrimination and equality are the bedrock of human rights law. States are
obliged to ensure the law prohibits any discrimination and guarantees to all persons equal and effective



protection against discrimination on any ground such as race, colour, sex, language, religion, political or
other opinion, national or social origin, disability, property, birth, or other status.

The guarantees of equality before the law and the equal protection of the law prevent a government from
arbitrarily making distinctions among classes of persons in promulgating and enforcing its laws. The
Human Rights Committee has clarified that the obligation " prohibits discrimination in law or in fact in
any field regulated and protected by the public authorities. "

The Committee on Economic, Social and Cultural Rights has also emphasised the obligation of states to
prioritise the most marginalised and disadvantaged groups while allocating resources and developing
programmes. The Committee has underlined “the fact that even in times of severe resources constraints
whether caused by a process of adjustment, of economic recession, or by other factors, the vulnerable
members of society can and indeed must be protected by the adoption of relatively low-cost targeted
programmes” xix

Despite these obligations discrimination persists in every country in the world. There is a severe risk that
unless proactive measures are taken the impacts of the crisis will be felt most severely by those groups
and individuals who are already the most marginalised and disadvantaged in any country. In the context
of crises, it is important to examine how both the crisis and crisis response affect different groups and
whether governments are taking adequate steps to assess and mitigate the impacts of the crisis and
their own responses on these groups. Only by explicitly considering how different groups are affected
will governments be able to ensure that their response actions are non-discriminatory.

The impact on women

There is currently little empirical data on which to assess the impact of the crisis on gender equality.
However, previous government responses to economic crises were subsequently found to have
negatively affected gender equality and women’s human rights. At present, available evidence suggests
that gender impacts vary significantly by country.x

Nonetheless, there are some red flags which governments should immediately address. The World Bank
predicts that the economic crisis will result in higher infant mortality rates for girls than boys; families
pulling girls out of school as household finances are reduced; and decreased access for women to the
loans and credit necessary to run businesses and households.x

A 2011 report by the UK Institute of Development Studies found signs that gender inequities in the
distribution of household resources are already worsening.xi

While official government data is largely non-existent, case studies indicate that the economic crisis has
increased the informal job market in the world economy, and that most of the new entrants in the largely
unprotected informal sector are women i

Studies carried out in the area of gender and development have signalled a range of concerns at the
macro and micro levels, noting that the impacts of the crisis on women remains, as with previous crises,
largely hidden, especially the impacts on unpaid work, such as caring for the elderly and the ill, often
with less income and less state support.xv

Despite concerns about impacts of the economic crises on women and girls, governments’ stimulus
packages, as the UN’s Commission on the Status of Women noted, failed to address the impact of job
losses on women, instead focusing the resources on capital-intensive, industrial-focused, male-
dominated industries like auto manufacturing and financial institutions.> In the United States, for
example, an analysis found that a very low percentage of stimulus money went to women-run
businesses or social protection programmes primarily accessed by women and their families.»i

While the evidence base is, as yet, limited, in the absence of government action that explicitly addresses
the gender-differentiated impacts of the crisis and the response, there is real concern that there will be
gender-specific consequences which are harmful in the short and long term.

The risk of reinforcing discrimination against migrants



Some 200 million people live and/or work in a foreign country. Migrants are vulnerable to a range of
human rights abuses, which are often rooted in or facilitated by discriminatory policies and social
attitudes. Those working in low-paying jobs, and in sectors that are under-regulated, and those whose
status is irregular, are frequently the most likely to be exploited.

Governments have a legal duty to prevent and address discrimination, including discrimination affecting
migrants. However, in the context of responding to the crisis some governments’ statements are
reinforcing or even fuelling discriminatory attitudes, and there is an increasing concern that officials are
failing to take necessary action in the face of growing populism and xenophobia, placing human rights
atrisk.

Governments are aware of pre-existing social tensions around migration. And they are - or at least
should be - aware of the risk of fanning the flames of discrimination. Statements by government that
reinforce discriminatory attitudes run contrary to their obligation to combat such attitudes.

In2010-2011 alone, government leaders in Austria, Belgium, Denmark, France, Germany, the
Netherlands, Norway and the United Kingdom made speeches or comments criticizing the effect of
multiculturalism on their country’s fortunes, linking the presence of immigrants as a cause of the
European Union’s financial crisis. il

UK Prime Minister David Cameron blamed “mass immigration” into Britain for the economic “pressures
on communities up and down the country, on schools, housing and healthcare.”ii German Chancellor
Angela Merkel proclaimed that multiculturalism had “utterly, utterly failed” in Germany* and
emphasized that immigrants (guest workers) should not be considered for jobs in Germany “until we
have done all we can to help our own people to become qualified and give them a chance.”> French
President Nicholas Sarkozy, noting economic and social unrest in his country, declared in a speech that,
"We are suffering from 50 years of lax immigration regulation which has led to a failure of
integration.”x In discussing his government’s focus on immigration, Sarkozy noted, "With the difficulty
we have providing jobs for all of our citizens, and an unemployment rate of 23 per cent for non-EU
foreigners, we have to ask ourselves questions about legal immigration, it's just common sense. "

As the Institute on Race Relations, a UK think-tank, noted, “The attacks [by government leaders] on
multiculturalism are taking place at a time of economic crisis...when politicians are desperate to deflect
public anger and explain societal breakdown...To justify the biggest spending cuts since the 1920s,
[politicians] are blaming the current economic crisis not on the bankers and global financial crisis, but
on immigration, " i

The International Organization for Migration (I0M) recently noted: “There is often a fine line between
realistic and honest debate about challenges stemming from migration and politicized stereotyping and
scapegoating.”wxxv

Warnings about how governments communicate about migrants and migration are echoed by others.
Lamberto Zannier, the Secretary General of the Organization for Security and Co-operation, noted: "In
troubled times, it is vital that we communicate clearly about the positive contribution that migrants
make to our societies and also that we counter firmly any rise of xenophobia or scapegoating of migrant
workers. Violations of human rights and threats to social cohesion cannot be accepted or ignored. These
are our starting points. " v

A joint statement by the Organization for Security and Co-operation in Europe’s Office for Democratic
Institutions and Human Rights, the European Commission against Racism and Intolerance and the
European Union Agency for Fundamental Rights sounded a similar warning: “Europe's history
demonstrates how economic depression can tragically lead to increasing social exclusion and
persecution. We are concerned that in times of crisis, migrants, minorities and other vulnerable groups
become 'scapegoats' for populist politicians and the media. " i



In the United States, which has long struggled with xenophobia and racism directed at immigrants
(among others), the economic crisis has increased momentum, especially at the state level, for
decades-old policy proposals that target un-documented immigrants, placing them - and their families
- atrisk.

In 2011, Alabama passed a law, known as the Beason-Hammon Act, which prohibited unauthorized
immigrants from entering into “business transactions” with the state, declaring it a felony punishable by
one to ten years in prison and up to $15,000 in fines.»i As a result, state and local agencies have
declared that unauthorized immigrants cannot sign up for water and other utilities, live in the homes
they own or rent, or renew licenses for their own small businesses. i The law also requires that all
residents of the state carry documentation of their legal status with them at all times, and that schools
check each student’s legal status.xx

Alabama legislators frequently cited concerns for the economy as they debated its merits. US
Representative Mo Brooks, Republican from Alabama, noted his support for the bill, declaring, “There is
a sure-fire way to create jobs now for American citizens: Evict all illegal aliens from America and
immediately open up millions of jobs for unemployed Americans. The eviction of illegal aliens from
America has the side benefit of eliminating the abundance of cheap, illegal alien labour, which, in turn,
forces blue-collar wages up, thus helping American families afford and pursue the American Dream. "

Itis not just in the United States or Europe where the rights of immigrant workers and their families are
atrisk. The ILO and others have warned that the rights of vulnerable migrant workers are at greater risk
across many regions, in the context of the economic crisis, with many more people vulnerable to labour
exploitation, i

Accountability and the duly to protect human rights

Accountability is vital to the meaningful protection of human rights. As noted in the introductory section
of this Briefing Note, in the context of the current economic crisis, the failure to prevent corporate
malpractice and bad practice was a root cause of the economic crisis and therefore a key factor in the
human rights impacts. States must engage with the clear evidence of the link between lack of regulation
of financial systems and markets, and negative human rights impacts, and examine how to give effect to
their legal responsibility to protect rights.

Existing guidance from human rights experts, including the Guiding Principles on Business and Human
Rights, endorsed by the UN Human Rights Council, provide clear starting points for State action. These
Principles guide States in deciding on the nature and scope of regulation needed to protect human
rights. The Principles state that, in meeting their duty to protect, “States should: enforce laws that are
aimed at, or have the effect of, requiring business enterprises to respect human rights, and periodically
to assess the adequacy of such laws and address any gap [and] Provide effective guidance to business
enterprises on how to respect human rights throughout their operations”. The Guiding Principles also
note that it is equally important for States to review whether their existing laws and regulations “provide
the necessary coverage in light of evolving circumstances and whether, together with relevant policies,
they provide an environment conducive to business respect for human rights.”

Developing and strengthening regulation of financial systems must also take into account the trans-
national nature of financial operations. States should ensure - both through their individual regulatory
actions and in cooperation with other States - that they address regulatory gaps that create a permissive
environment for abusive and unethical practices. Again, the UN Guiding Principles provide a useful
starting point for States in this regard. They note that States should maintain adequate domestic policy
space to meet their human rights obligations when pursuing business-related policy objectives with
other States or business enterprises...”.

In responding to the economic crisis States must also confront a critical obstacle to the effective
regulation of corporations and financial systems: the nature of the State-corporate relationship.
Companies - especially major multinationals - often have significant influence with or over the State.



One key manifestation of the State-corporate relationship is the influence that companies have on the
legal and regulatory framework within which they operate. Laws and regulatory bodies that should be
independent and act as a check on corporate power, and a protection for human rights and the
environment, have, in reality, been subject to substantial corporate influence.

Conclusion

States have a legal obligation to protect human rights. The economic crisis has exposed serious failures
by States in this regard. Bringing the human rights framework to bear on the analysis of the economic
crisis, and governments’ responses, including in the area of financial regulation, is imperative to ensure
that governments are fulfilling their legal obligations. This means examining the chain of cause and
effect through a human rights lens and taking appropriate remedial action, including putting in place
effective regulations in order to prevent future crises.

In responding to the crisis governments must explicitly act to protect economic, social and cultural
rights, as well as civil and political rights.

Governments have long claimed that economic and social rights are fundamentally unenforceable and
therefore any obligation on States is illusory. However, an increasingly strong body of jurisprudence has
demonstrated the fallacy of this argument.

Effectively protecting economic, social and cultural rights means carrying out a transparent assessment
of the impacts of any proposed cuts in expenditure on the enjoyment these rights including assessing
the risk of discriminatory impacts on marginalized groups. Governments must put in place mitigation
measures or safety nets to minimise negative impacts of any cuts in expenditure on the enjoyment of
economic, social and cultural rights, particularly on the most disadvantaged groups and people within
any country. Any measures which would lead to a retrogression in people’s enjoyment of their economic,
social and cultural rights would need to be carefully scrutinized and fully justified while considering the
full use of maximum available resources.*
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