[bookmark: _GoBack]Questions

The Special Rapporteur would particularly welcome submissions that address the following questions. Please only answer the questions that are relevant to your role / experience. Please attach supporting information such as judgments and decisions by other bodies where relevant.

1. Have you identified any violations of the rights to water and/or sanitation? If yes, please explain.

As an institution dealing with the protection of fundamental rights, the duty of the Hungarian Commissioner for Fundamental Rights (Ombudsman) is, principally, to reveal the shortcomings in the practice of legal interpretation and the grievances deriving from them, affecting fundamental rights. In relation to the right to water the Commissioner can intervene in any cases concerning the violation of three different constitutional guarantees laid down in the Fundamental Law of Hungary. These guarantees are the following:

· Pursuant to Article P of the Fundamental Law, “natural resources, in particular […] the reserves of water, […] form the common heritage of the nation; it shall be the obligation of the State and everyone to protect and maintain them, and to preserve them for future generations.”
Pursuant to Article XX, “(1) Everyone shall have the right to physical and mental health. (2) Hungary shall promote the application of the right referred to in Paragraph (1) […] by ensuring access to healthy […] drinking water, […] as well as by ensuring the protection of the environment.”
Pursuant to Article XXI, “Hungary recognises and enforces the right of everyone to a healthy environment.”

These constitutional guarantees lay down the fundaments for the interpretation of the rights to water and sanitation by the Constitutional Court and the Office of the Commissioner for Fundamental Rights to identify the individual cases when a violation causes constitutional improprieties. In the course of his work the Commissioner identified violations of the rights to water and sanitation related to all three constitutional guarantees. We explain these in the followings, and we will provide examples of such improprieties.


1. What do you regard as the structural causes and underlying determinants of the human rights violations you have identified? How do these relate to power relationships between various groups and sectors of society?

The administration of water issues in Hungary has always been a battlefield of various ministries and lobby interests, therefore the sector has no clear structure, control and rules, even the existing frames are in a continuous transformation. A few years ago for example the privatization of water facilities was raised as an option, but finally this was turned down, partly as a consequence of the Commissioner’s Office statements in this regard.


1. Have you identified particular groups and individuals whose rights have been violated disproportionately? Which individuals and groups? 

There are no specific groups whose rights have been disproportionately violated in relation to water and sanitation in Hungary. However, on a case-by-case basis it can be argued that elderly persons, and the socially most deprived are at a disadvantage while enforcing their rights to water and sanitation. For concrete examples please see question nr. 8.


1. What activities do you undertake to monitor the realization of the human rights to water and/or sanitation and alleged violations?
In March 2013 our office organized a comprehensive conference on the right to water with national and international lecturers, and a publication was issued with the lectures.

We were also represented at the Budapest Water Summit in October 2013 organizing a side event together with WaterLex International on monitoring water governance.

Furthermore the Commissioner acts in this field too according to the general rules of complaints and investigations.

Anyone may turn to the Commissioner for Fundamental Rights, if in his/her judgment, the activity or omission of the public and/or other organs performing public duties infringes the fundamental rights to water and sanitation of the person submitting the petition, or presents an imminent danger, when the person reporting has exhausted the available administrative legal remedies, not including the judicial review of an administrative decision, or if no legal remedy is available to him or her.

After conducting the investigations in relation to the alleged violation, the Commissioner shall make a proposal to the organ(s) responsible for the remediation of the impropriety. The notified organ must respond to the proposal whether it agrees on the results and recommendations. In cases of recommendations on laws and amendments, the Commissioner shall monitor the preparation of the amended legislation. If the remedy is subject to the actions of a specific organ, then the body is bound to inform the Commissioner on the measures taken. The Commissioner can only rely on the written information of the body, as on-the-spot inspections can only be carried out during the investigation procedure. However, if the organ is under suspicion of not complying with its statement, the Commissioner can initiate a follow-up investigation to monitor compliance and effectiveness. This investigation can result in a subsequent report to remedy the existing impropriety.

In cases of conflicting interests or when the organ is not ready to meet the recommendations, the Commissioner may try to facilitate a concerted approach to the specific issue, however, she/he cannot make binding decisions. The Commissioner’s power lies rather in its determination of being objective and independent of the political establishment.

Inquiries into an organ performing public services may be carried out only in connection with its public service activities. Independently of its form of organisation, organs performing public services shall be the following:
· organs performing state or local government tasks and/or participating in the performance thereof,
· public utility providers,
· universal providers,
· organisations participating in the granting or intermediation of state or European Union subsidies,
· organisations performing activities described in a rule of law as public service, and
· organisations performing a public service which is prescribed in a rule of law and the use of which is mandatory.

The Commissioner for Fundamental Rights may not conduct inquiries into the activities of
a) Parliament,
b) the President of the Republic,
c) the Constitutional Court,
d) the State Audit Office,
e) the courts, or
f) the Prosecution Service, with the exception of its investigation organs.

If, on the basis of the petition, it may be presumed that – with the exception of these organs – the activity or omission of the organisation not qualifying as authority gravely infringes the fundamental rights of a larger group of natural persons, the Commissioner for Fundamental Rights may proceed exceptionally.


1. Have you taken any cases on the rights to water and/or sanitation to court? If yes, please elaborate.
Not in relation to the rights to water and sanitation.


1. Have you been involved in procedures before other accountability mechanisms? If yes, please elaborate.
No.


1. Have you sought to address the lack of policy design or policy implementation, the failure to take steps, the failure to take targeted measures, the lack of sufficient budgetary allocation or similar failures? How have you framed these failures as human rights violations? What standards of review have you relied on?
The inquiry proceeding of the Commissioner takes place mostly on the basis of specific complaints arriving to the Office. At the same time, it is also possible to launch inquiries ex officio or in relation to the complaint, the specific inquiry may be extended ex officio into a comprehensive proceeding. Delivering opinions on draft legislation constitutes a large part of the Commissioner’s field of activity. In relation to the rights to water and sanitation, the Commissioner requested the legislator on numerous occasions to amend the existing legislation violating the constitutional guarantees. In addition, the Commissioner may also initiate the review of legislation as to its conformity with the Fundamental Law before the Constitutional Court, but so far we did not use this tool in this field.

Examples of different types of failures and their remedies:
1) Failure to take targeted measures
The protection zones of drinking water bases are designated in the framework of an administrative procedure conducted by the water authority. As Hungary’s river basin management plan forms part of the enforcement of the EU Water Framework Directive, there remains a lot of room for catching up in designating the protection zones of vulnerable drinking water bases and in enforcing the measures required for placing in safekeeping. The designation of protection zones suiting the decisions concerned is not done at a sufficient rate, and this jeopardizes the safety of Hungary’s water supply, and the exercise of the right to a healthy environment. Therefore, in compliance with Article P of the Fundamental Law, the diagnostic assessment and the designation of protection zones must be continued. One of the proposals in our report on this issue was that the minister in charge should examine what kind of measures may be taken in order to accelerate the designation of protection zones of drinking water bases, to take measures required for placing in safekeeping, to cease lagging behind in this field as soon as possible, and to ensure the conditions needed for fulfilling the duties falling under the competence of the operator of the water bases.


2) Failure to take steps and lack of policy design
The example above is relevant in another case of impropriety related to fundamental rights which had been caused by the failure to take action on the side of the authorities and institutions, and which jeopardized the right to healthy drinking water and violated water base protection. According to a complaint received by the Ombudsman, on the campus of a university teaching agricultural science, the concentration of nitrate (fertilizer) and pesticides was above the threshold values. In connection with a laboratory study carried out in the beginning of summer 2010 by the students of the university, it turned out that the piped water does not comply with these threshold values. The complainant emphasized principally that the university and the water utility provider did not fulfil their obligation to inform those affected about the drinking water quality, and/or did not take the required measures to explore the source of the contamination and to avert it. Our report established that the designation of insufficient sampling sites is derivable from the failures of actions of the organs competent for the designation. The report also stated that the legal rules do not contain obvious, sufficiently detailed regulation on the designation of sampling sites. Therefore the Commissioner requested the legislator to specify the rules for the designation of sampling sites serving the objective of water quality examination and the requirements for designating the sampling sites, including the sampling order from internal drinking water supply networks with various connections to several wells. According to the Ombudsman it is required to regulate the special rules for connecting and/or taking out the wells so that the likelihood of endangering the safety of water supply due to contaminated wells is reduced to the least possible degree.


3) Lack of sufficient budgetary allocations
The government adopted and decided to launch the National Environmental Indemnification Program (NEIP). The objective of NEIP is the national registration, survey and priority setting of contaminated areas, potential contaminants and environmental damage left behind as a result of the abovementioned activities, as well as the scheduled elimination of environmental damage classified as high risk. The NEIP includes the general and national duties which ensure the activities required for its control and concerted practice (for example research, regulatory, information technological and registration duties) besides the specific indemnification investments independent of the extent of responsibility. The report pointed it out that NEIP is part of the duties set out in the framework of the river basin management plan. Operating the NEIP is therefore part of the implementation of the EU Water Framework Directive. Hungary’s Central Budget Acts for the years 2012 and 2013 have not provided resources to operate NEIP. On the basis of the above, this decision does not comply with the horizontal decision-making principle derivable from Article P of the Fundamental Law and the requirement of justice between the present and future generations, thus it causes an impropriety related to the right to a healthy environment. The report concluded that the fact that NEIP has not received subsidy from the central budget in the years 2012 and 2013 is not in compliance with the strategies in force adopted by the Parliament and the government. Consequently, the Ombudsman requested decision-makers to ensure the appropriate enforcement of tools to operate NEIP and make available the necessary resources.


4) Lack of policy design

In Hungary open-pit gravel and sand mining withdraws thousands of hectares of agricultural land from cultivation, leaving numerous lakes behind, resulting in an irreversible change of the landscape. These lakes evaporate groundwater on a surface of more than 2000 hectares only on the Pest plain alone, exceeding the drinking water demand of a mid-size town. Based on an NGO submission the Ombudsman established that there are regulatory deficiencies preventing the protection of groundwater loss from these abandoned mine lakes. Due to regulatory omission, threshold values are missing based on which the authorities could deny leave for mining. The problem is exacerbated by the water basin management plans that lack the combined assessment of the cumulative effects of similar activities in the region, resulting in the drop of groundwater levels in the surrounding agricultural lands, damaging an even larger area. Furthermore, according to the law, users are required to pay a fee for the utilization of this environmental element. As evaporation is caused by human interference, it may be considered an indirect use of the environment, and thus mining companies should be required to proportionally pay for groundwater losses. Therefore the Ombudsman called upon the minister both to resolve the implementation gap as regards to setting threshold values for impact qualification, and to lay down detailed rules of payment obligations, encouraging a more economic management of mining activities and the reduction of the evaporation surface to a minimum.


Framing the infringements above as human rights violations

Concerning the right to water, the system of horizontal, integrated protection offered by provisions of the Fundamental Law interpreted together, ensures the rights to the reserves of water, to a healthy environment and the right to health, as mentioned above (see question nr. 1). Considering that the Fundamental Law is at the top of the hierarchy of legislation, no legal rule may conflict with it. Consequently, the requirement of strong protection set out in the Fundamental Law has to be enforced in the course of legislation and the application of the laws as well. If this were not the case, then the rights to the reserves of water, to a healthy environment and the right to health would be infringed. These constitutional guarantees thus serve the standard of measurement in any decision concerning the rights to water and sanitation.

In Hungary, the importance of protecting horizontally the natural resources as the nation’s common heritage lies in the interest of protecting intergenerational justice and the life conditions of present and future generations. Horizontal protection means that before any state or municipal decision affecting natural resources is taken, the requirement of preserving natural resources has to be taken into account in an integrated manner. The economic and social development of the impending decades is likely to be influenced most sharply by the scarcity of natural resources (drinking water, energy, fertile soil etc.). Article P of the Fundamental Law provides uniform guidance not only in relation to environmental law but to the content of all the legal rules relevant from the perspective of intergenerational justice.


1. Have you sought to address and seek remedies for discriminatory practices? Have you sought to address structural inequalities in the realization of the rights to water and/or sanitation? If yes, please elaborate.

In Hungary, there was a notable case when the rights to water and sanitation have been violated on a discriminatory basis. Despite the nationwide hot alert signals in the summer of 2013, the local government of the city of Ózd decided to turn off 27 public wells, respectively reduce water pressure in 62 public wells on grounds of unduly high consumption, illegal discharge and wastage. In Ózd more than 1000 households have no indoor plumbing, leaving thousands of people to rely on public wells to cover their daily needs. Daily water demands are mostly determined by sanitation and domestic use of water, thus keeping water consumption under a certain threshold level may imply epidemiological risks. The provision affected mainly the city’s Roma population. The Ombudsman launched an investigation suspecting the violation of the rights to healthy drinking water, human dignity and the right to equal treatment. Our office established that the state is responsible to set out fair and proportional water charges to encourage the economic use of water, while at the same time, it is also in charge to promote solidarity towards those who are not able to bear the full costs of their basic everyday human needs. Since the aim of abolishing illegal discharge cannot be connected to other fundamental rights of the person, restrictions on water use is qualified as indirect discrimination.

In general, we need to take a more humanitarian approach in our relation to water. Especially in a world of free market, where there is a significant demand and a scarce supply, the commodity approach may push the needs of the local consumer in the background. For the majority of people consuming water requires the investment of serious material funds, which violates the right of equal access to water.

