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Evaluating the 2013 Law Reforms in the Anti Rape Law in
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INTRODUCTION
The violent gang-rape and consequent death, of a young para-medic student, now
referred to as Nirbhaya, on 16 December 2012, in New Delhi, compelled thousands
to join the spontaneous public protests. The protestors foregrounded the routine and
endemic nature of sexual violence experienced by women. The shame, silence and
denial, that had for too long shrouded the reality of sexual violence, stood ruptured,
as women claimed their right to equal citizenship, asserting the freedom to live, dress
and love, without the omnipresent fear of violence. In the cacophony of public outcry,
feminist activism challenging patriarchy, misogyny, structural inequality and
embedded discrimination, jostled anxiously against the shrill cries for retribution,
through castration and summary execution, of the 6 men accused of Nirbhaya’s rape
and murder.
Cries of “We want justice”, raised by the youth and particularly women, demanded
from the State, justice, not only for Nirbhaya, but also to prevent, prohibit and punish,
the pervasive and multiple forms of sexual violence suffered by women. The abject
failure of the criminal justice system and the entrenched impunity for sexual violence
against women could no longer be denied. To contain this public outrage the
government on 23 December 2012, hurriedly appointed a three member Justice Verma
Committee, to examine the lacunae in criminal laws and their enforcement in cases
of “sexual assault of extreme nature against women”.1
The Justice Verma Committee presented its comprehensive analysis and
recommendations in a record one-month, in January 2013.2 The Verma Committee
Report mapped the socio-economic, cultural, political and juridical basis for sexual
violence against women. Marking a paradigm shift it stated, “Another humiliating
aspect of the crime against women is that her status in the patriarchal structure of
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society also impedes her access to justice. The inequities of social status, caste
prejudices, and economic deprivation further compound the gender injustice.”3
Drawing upon the fundamental right to equality, non-discrimination and the right
to personal liberty and life, guaranteed under the Indian Constitution, the Report
placed the onus on the State to ensure systemic and substantive equality for women
in all spheres, as an imperative for violence against women to be diminished and
erased. Sixty-three years after India became a Republic, the Committee drafted a Bill
of Rights for women, spanning their entitlements in the private and public sphere.4
It stated, “Empowerment of women means the advancement of women as
contemplated under Articles 14 and 21 of the Constitution through integrated
strategies, frameworks, programmes, plans, activities, budgets, which aim to eliminate
structural inequalities and which enable women to gain power and control over
decisions and resources which determine the quality of their lives in a sustainable
manner.”5
These wide-ranging proposals for transformative change however found scant
resonance in the actions of the government, which limited itself to amendments to
criminal laws. For almost three decades the women’s movement had been advocating
for a change in the anti-rape law.6 It however took, a gruesome loss of life and an
unprecedented public uproar, for an apathetic Parliament, blatantly protective of
male privilege over women’s bodies, to unanimously pass the Criminal Law
Amendment Bill, in February 2013.7, 8
The women’s movement critically interfaced with the Verma Committee and
subsequently with Parliament on these legal reforms. Feminist engagement with law
has been fraught and contentious, acutely cognizant that legal processes replicate
hierarchies and prejudice, to obstruct justice. However in a milieu where subordination
and violence against women, enjoys social approval, religious sanction and political
patronage, the domain of the law becomes a necessary site of contestation.
In 1983, the Indian Supreme Court acquitted two police men charged with the
rape of a young tribal girl, Mathura, at a police station, on the untenable grounds,
that Mathura was “habituated to sex”, for there was an “absence of any injuries or
signs of struggle” on her body and she had not “raised any alarm for help”. The
agitation by the women’s movement led to the first phase of amendments to the
rape law.9 Locating “custodial rape” at the intersection of state power and gender
inequality, the jurisprudence of power rape was introduced; the burden of proof
shifted on the accused entailing stringent punitive sentence. Additionally, all rape
trials were to be conducted “in-camera” and a legal bar placed on the disclosure of
the identity of the victim.
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THE CRIMINAL LAW AMENDMENT ACT (CLA) 2013
Prior to the 2013 amendments, only outraging the modesty of a woman and penovaginal rape were arrayed as sexual offences against women, leaving many sexualized
forms of harm, injury and humiliation without legal remedy. This gap in the Indian
Penal Code (IPC) was corrected through the recognition of a gradation of different
forms of sexual violence against women, as crimes. The amended law delineates
prohibited male conduct and establishes a normative standard premised on bodily
integrity and dignity of women.
Gradation of Sexual Crimes: The
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amended IPC introduced a gradation of
sexual offences, including sexual
harassment; disrobing or parading a
woman naked in public; voyeurism;
stalking; and acid attack. A distinct statute
also provides an in-house mechanism to
counter sexual harassment of women at
the workplace, which is recognized as a
form of gender discrimination and hence
a violation of fundamental rights.10 Public
stripping and parading a woman is
frequently deployed to humiliate and
punish, particularly dalit and adivasi
women, who challenge patriarchal, caste
or other traditional forms of authority. The
criminalisation of voyeurism, protects the
privacy of a woman and thus penalizes
any man who watches, photographs or
disseminates images of a woman, in a
state of undress or when engaged in
private acts. Stalking, criminalises the
following or monitoring of a woman,
physically or electronically by a man to
foster personal interaction, despite her
clear indication of disinterest. During the
Parliamentary debate in the Lok Sabha
(House of People), prominent male

political leaders, expressed misgivings on codifying stalking and voyeurism as offences,
for they confessed to having indulged in similar (mis)conduct to woo women.11 In a
context where the distinction between sexualized harm and romantic flirtation is
blurred, the clear articulation of penal law acquires significance. Stalking, has forced
women to drop out of school, college, switch jobs, even change residence, to escape
the terror of the stalker. Acid attack is a particularly egregious crime, where a mere
refusal by a woman to form a romantic liaison with the male suitor, can have
devastating consequences, physically and otherwise. With acid, easily available for
over the counter purchase, this crime has seen a sharp rise.12
Feminists advocated, that S. 354 IPC dealing with molestation, be redrafted, and
the problematic patriarchal notion of “outraging a woman’s modesty”, be purged
from the legal lexicon and replaced with the phrase “violation of a woman’s bodily
integrity and dignity”.13 Parliamentarians however expressed their inability to
comprehend what constitutes, the ‘dignity of a woman’!
Redefining rape: Marking a clear departure from the patriarchal framing of rape
which proscribed only peno-vaginal penetration, the CLA 2013 enlarged the scope
of rape offence to include all non-consensual sexual penetration by a man of a
woman, including, peno-anal, peno-oral, and penetration by any other body part,
or object into any orifice of the woman. According primacy to the notion of bodily
integrity and centrality to the consent of the woman, the rape definition now reflects
the violations suffered by women, rather than the anxieties of safeguarding lineage.
It also defines consent, as an unequivocal, voluntary agreement that communicates
willingness on the part of the woman to engage in that specific sexual act and
further clarifies that the absence of physical resistance does not imply consent to
the sexual act.
Marital Rape Excluded: The primacy accorded to a woman’s sexual autonomy and
agency, however does not extend to a wife who is above 15 years of age. The law retains
the Exception that excludes marital rape from the offence of rape. The concession
made by CLA 2013 was to extend the purview of rape to any wife living separately,
though entailing a lighter prison sentence. Thus the privileging of the husband’s
dominion over the wife’s body continues. Interestingly, the Protection of Women from
Domestic Violence Act, 2005, a civil law, enumerates “sexual abuse”, as a form of
domestic violence and offers legal protection against the same. Feminists have flagged
this aberration in law and with ongoing public debates marital rape remains an
agenda for future law reform.

117

Age of Consent: Under the 1983 rape law, penetrative sexual acts below the age of 16
years, was criminalized as ‘statutory rape’. The Protection of Children from Sexual
Offences Act, 2012, however introduced 18 years as the age below which the consent
for sexual act would be legally irrelevant. Taking advantage of this dichotomy,
conservative forces in Parliament also raised the age of consent in the CLA 2013 to
18 years, in the face of stiff opposition from feminists. Surveys in India provide evidence
of increased consensual sexual activity between young persons in the age group of
16-18 years.14 This amendment is regressive on many counts, it strengthens the
stranglehold of family and community to control sexual agency and maintain the
status quo, by invoking rape charges in inter-caste and inter-religion relationships,
of young persons aged 16-18 years. A recent analysis shows that almost 40% of rape
cases decided in Delhi in 2013 were of ‘consensual sex’ between young persons,
criminalised by the 2013 amendment.15 It is precisely these cases that provide fodder
to proponents of ‘misuse’ of rape law.
No Protection for Transgenders and Men from Sexual Violence: A noticeable lacunae
in substantive law is the absence of protection for transgender persons and men from
sexual violence. Evidence suggests that they are subjected to heinous sexual abuse
and assault, particularly at police stations, jails, during caste atrocities,16 necessitating
the introduction of specific crimes of sexual assault, for their protection. With consent
underpinning the 2013 amendments, the case for the repeal of Sec. 377 IPC, that
criminalises consensual same-sex relations, becomes invincible.17
Structural and Procedural Impediments: For sexual violence to diminish and
conviction rates to improve, much more than amendment to the substantive law is
required. Impunity for sexual violence against women preys upon the fault lines in
the legal system viz. institutional bias; systemic sexism; partisan and misogynist
investigation; degrading medical examination; traumatic and harsh legal proceedings.
Bias: Contempt and suspicion shadow the rape victim, from the police station to the
courtroom. Lodging a First Information Report (FIR), the first prerequisite for accessing
justice, is invariably an insurmountable hurdle. The underlying malaise stands revealed
from the official reply of Uttar Pradesh police stations to a Right to Information (RTI)
application that enumerates, “mobile and internet culture, western influence and
indecent dressing sense among women” as some of the reasons behind the rise in
rape cases.18 To preclude this, clear and precise protocols, prescribing the mode of
police functioning, must be adopted.
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Police Accountability: To obviate this mindset among law enforcement officials, CLA
2013, penalizes the refusal of the police, to lodge a FIR, or investigate an offence of
sexual violence in contravention of the law, and to the prejudice of the victim, as a
crime, with a mandatory six-month sentence. This is a milestone in securing
institutional accountability. However due to the “brotherhood of Khaki” among the
police, it remains unenforced.19
Sexism: The contestation between misogyny and dignity is palpable even in judicial
verdicts. While one trial court rebukes women, “The girls are morally and socially
bound not to indulge in sexual intercourse before a proper marriage and if they do
so…they cannot be heard to cry later on that it was rape.”20 Another trial judge, states,
“It may be reiterated that simply because the victim was working as a sex worker
before the incident in question, does not confer any right upon anyone to violate her
dignity or to rob her and can certainly not be a ground to award lesser than the
minimum prescribed punishment.”21
Character and Past Sexual History: To avert the rape trial being converted into an
inquisition of the woman victim, the CLA 2013 explicitly excludes as irrelevant and
inadmissible evidence relating to the character or past sexual history of the victim.
The significance of this amendment cannot be overemphasized, for although the
Supreme Court has held that a woman victim is not an accomplice in a crime of rape22,
the ghost of the Mathura judgment continues to stalk rape investigation and trials.
Supreme Court judgments hold that the sole testimony of the rape survivor, if credible
and consistent is sufficient for purposes of conviction.23 The legal system however
continues to furtively seek corroboration, from the body of the victim, as suspicion,
disbelief and prejudice against the rape victim runs deep.
Dubious Medical Examination and Insidious Findings: Studies conclude that usually
sexual assault causes no physical injuries. The Supreme Court stated, “Rape is a crime
and not a medical condition….Whether the rape has occurred or not is a legal conclusion,
not a medical one.”24 Clarifying that injuries cannot be a measure of absence of consent,
the Court stated, “It is wrong to assume that in all cases of intercourse with the women
against will or without consent, there would be some injury on the external or internal
part of the victim.”25 Despite such clear jurisprudence, the absence of physical injuries
casts aspersions on the veracity of the accusation of rape.26
In contravention of law and policy, the per-vaginum or “2 finger test”, is routinely
conducted to note the size of vaginal introitus, elasticity of the vagina or the nature

119

and tear on the hymen. These are in turn used to interpret the character of the rape
victim and read immorality into her past. Reference to the victim’s character, enters
the courtroom through the pretext of the medical report, where the inference of
“habituated to sexual activity”, prejudices the trial, and allows the accused to make
the claim that the sexual act was consensual. Cautioning against this the Supreme
Court has stated, “Even assuming that the victim was previously accustomed to sexual
intercourse, that is not a determinative question…It is the accused who was on trial
and not the victim. Even if the victim in a given case has been promiscuous in her
sexual behaviour earlier, she has a right to refuse to submit herself to sexual intercourse
to anyone and everyone because she is not a vulnerable object or prey for being sexually
assaulted by anyone and everyone.”27 The Supreme Court also held that “undoubtedly,
the two finger test and its interpretation violates the right of rape survivors to privacy,
physical and mental integrity and dignity. Thus, this test, even if the report is affirmative,
cannot ipso facto, be given rise to presumption of consent.”28
Right to medical treatment: Emphasizing the dignity of the rape survivor the Court
observed, “Medical procedures should not be carried out in a manner that constitutes
cruel, inhuman, or degrading treatment and health should be of paramount
consideration while dealing with gender-based violence. The State is under an obligation
to make such services available to survivors of sexual violence.”
The CLA 2013 casts a statutory duty on all health facilities, public and private to
provide first aid and treatment, free of cost to all survivors of sexual violence and acid
attack. Failure to respect this legal obligation is now an offence.
In March 2014, the Union Health Ministry issued Model Guidelines and Protocol,
prescribing consent and dignity of the rape survivor as the guiding principles.29
It clarifies that medical findings, if any, are only corroborative and not determinative
in cases of rape.30
Low Conviction Rate: While the 2013 NCRB data discloses an encouraging trend of
reporting by women of sexual violence, the low conviction rate is worrisome. 31
It underscores that access to justice remains arduous, harsh and the trial procedure
insensitive. An analysis by The Hindu, of 583 rape cases decided by Delhi District
Courts in 2013, indicate that one–fifth of the cases ended in acquittal as the woman
victim either turned hostile (i.e. won’t confirm earlier evidence or statements to the
law enforcement agencies) or did not appear in court to testify.32
Many institutional and procedural gaps contribute to this high level of attrition:
protracted and insensitive trials with cross-examination retraumatising the rape
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survivor; the absence of a robust witness-victim protection programme; lack of
paralegal support to enable the woman victim to navigate the criminal trial;33 and an
indifferent prosecution to represent her.
Fast track court: Delay is the bane of the Indian criminal justice system.34 To meet
the rape victim’s right to speedy justice, CLA 2013 provides for a rape trial to conclude
within two months and in some cities fast track courts constituted. However except
for a few high profile trials, most languish for months if not years.35
Witness protection: The recommendations of the 198th Law Commission of India’s
report and Supreme Court judgments for a comprehensive victim-witness protection
programme have not been acted upon.36 To secure redress for the violation of their
dignity, women have to stake their lives, confronted by threats, often in equivalence
of socioeconomic status.37
Punishment and Sentencing: Public fury asked for castration38 and the penalty of
death to be imposed as punishment for rape. This clamour was determinedly opposed
by the women’s movement. The movement resisted the notion that rape was a fate
worse than death, and argued that with a conviction rate as low as 26% certainty and
not severity of punishment would create prevention.39 With no proven deterrence,
the spectacle of hanging a few convicted rapists would distract public vigil to ensure
that the state meets its obligations to create conditions for equality and safety for
women. The Verma Committee accordingly abjured prescribing the death sentence.40
But introduced death penalty for three circumstances, where the injury inflicted in
the course of the commission of the rape caused the woman to die, or be in a persistent
vegetative state; and for repeat offenders, thereby creating a new class of “rarest of
rare” cases.41 To appease the outcry, CLA 2013 also introduced imprisonment for the
remainder of the accused’s natural life, as a sentence. Such stringent and harsh
sentences have failed to lower the graph of sexual violence, as the conviction rates
remain dismal.42
Compensation: Developing a more holistic notion of justice, law, policy and judgments
now award compensation to the rape victim-survivor. Holding rape to be a failure of
the State to protect the fundamental rights of the victim, the Supreme Court directed
the State to provide substantial compensation (in the range of INR 5,00,000- 10,00,000)
and assist in rehabilitation.43 The CLA 2013 through the Cr.P.C., clarified that the rape
victim was entitled to compensation for the injury suffered, from the scheme evolved
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by the State independent of criminal trial proceedings.44 Indian jurisprudence is
however yet to articulate the rape survivor’s right to reparation, and not just
compensation.45
Aggravated Rape: Feminist documentation and analysis of the marked targeting of
women’s bodies, during communal attacks; caste violence; and in zones of conflict
with intensive militarization, have expanded the understanding of coercive
circumstances, where power rape is perpetrated. The CLA 2013 enlarged the categories
of aggravated rape beyond the precincts of the police station; jail; hospital; remand
home; women’s institution; to include areas under the operation of armed forces; rape
by a person in a position of trust or authority; or control or dominance; or during
communal or sectarian violence. In cases of aggravated rape, the burden of proof shifts
to the accused and a rebuttable presumption of absence of consent is raised against
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him.46 This expansive categorization of situations of power rape reflects the brute
reality of women’s existence, with their vulnerability and discrimination heightened,
by the intersectionality of gender, class, religion and ethnic locations. Pertinently, CLA
2013 did not classify caste as a specific category, even though impunity for sexual
assault of dalit women is endemic.47 Sec. 376(2)(g) IPC has for the first time been
invoked in cases of gang-rape of Muslim women during the Muzaffarnagar communal
attack of September 2013, when clashes between Muslims and Hindus left 62 dead
and many injured and displaced.48
Sexual assault of women in Kashmir, Manipur, Nagaland and other states of
Northeast, where armed forces operate under the legal cover of the Armed Forces
Special Powers Act (AFSPA), by men in uniform, have rarely ever been probed,
prosecuted or punished, spawning a culture of impunity.49 Sexual Violence here is an
act of domination grounded in a complex web of gendered cultural preconceptions,
deployed to torture, humiliate, or punish, a group, terrorizing not just the victim, but
the entire community.50 In Kashmir, complaints of a mass sexual assault by the army,
of women of Kunan and Poshpora, in 1991, were dismissed as militant propaganda
and have not been investigated till date.51 To obstruct investigation into the rape and
killing of Thangjam Manorma in Manipur, the Assam Rifles, sought refuge under the
clause of prior sanction clause for criminal prosecution of members of the armed
forces, in Sec. 197Cr.P.C. and AFSPA 1958.52 The law also bestows on the armed forces
the discretion to claim court martial to prosecute the officer accused of rape, thus
trumping the woman victim’s right to fair trial before the ordinary court.53
As a first step towards disabling this absolute impunity, CLA 2013 has added an
Explanation stating that no sanction shall be required for the court to prosecute a
public servant accused of sexual offences.54 However, with no corresponding dilution
of the legal immunity clause under AFSPA, and the prioritisation of court martial,
the deep roots of impunity remain firmly entrenched.55
Conspicuous by its absence is a similar amendment to the Kashmir code to
surmount the hurdle of legal immunity, occasioned by S. 197 Cr.P.C.56 Even post the
2013 amendments, the prior sanction clause can still come to the aid of the armed
forces, in Jammu and Kashmir, to escape prosecution in a case of sexual violence.
The question that needs to be asked, can the rape of a woman by a man in uniform
ever be committed while acting or purporting to act in the discharge of official duty,
to protect the country?
Even without the legal immunity shield, in anti-Maoist counter insurgency
operations, in Chhattisgarh, sexual violence of women by the security forces is
routinely overlooked. The tribal teacher and activist Soni Sori’s complaint of custodial
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The amended laws are

sexual torture, confirmed by medical

yet to create deterrence

examination, evoked no institutional ire.57

and diminish sexual
violence against women.

the President’s Gallantry award.58 Such

The absence of enabling
and sensitive structures
and processes,

violence against women of vulnerable

discourage victims from
accessing courts. The
failure to allocate and
utilize funds
demonstrates the lack of
political will.

deterrence and diminish sexual violence

Rather the accused police officer received
omissions by the State in the name of
national security embolden sexual
groups.59

CONCLUSION
The amended laws are yet to create
against women. The absence of enabling
and sensitive structures and processes,
discourage victims from accessing courts.
The failure to allocate and utilize funds
demonstrates the lack of political will. The
backlash is already upon us as whispers
of ‘misuse’ and ‘false cases’ gain
momentum and call for the law to be
whittled down. There is an urgent need
for a comprehensive monitoring and

evaluation of the legal amendments, if law is to translate into justice and transform
lives. In the political sphere, shrill slogans of women’s safety and attempts by orthodox
forces to shackle women’s sexuality threaten to drown the aspirations of equality and
freedom. The chants of Azaadi (the Urdu term for freedom), that reverberated across
Raisina Hills, in December 2012, may reduce to a faint echo, unless each manifestation
of impunity, irrespective of its location and visage, is challenged and defied.
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