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I.

Introduction

Movement for Family Power, National Advocates for Pregnant Women and the undersigned are
writing in response to the call by the United Nations Special Rapporteur on Violence against
Women, Ms. Dubravka Šimonović, for information on mistreatment and violence against women
during reproductive health care and facility-based childbirth.
We are non-governmental organizations, activists, public defense offices, academics, and others
who work every day to advance the human rights of pregnant and parenting people. We advocate
for parents, mostly poor mothers and Black, Latinx and Indigenous mothers,1 defending
themselves against allegations that they have abused or neglected their children. Several
signatories have been personally affected by the abuses discussed herein. We write to inform
Rapporteur Ms. Šimonović of how the child protection and foster system (hereafter referred to as
the “foster system”), in alliance with medical care providers, mistreats and inflicts violence on
women seeking reproductive health care services in the United States.
As we share in detail below, the foster system in the United States, with the aid of medical care
providers, targets poor women and women of color who are pregnant or have recently given birth
for child maltreatment investigations, intensive state surveillance and control, and forced family
separation, all of which are forms of violence. Medical care providers, especially those that
provide medical care to patients who utilize public insurance, are critical to feeding families into
the foster system. They work in collaboration with the state in violation of their patients’ rights
by collecting confidential medical and personal information on their patients without first
obtaining specific, informed consent. They also violate patient confidentiality by providing
confidential medical information to child protective services, thereby triggering state
intervention, and they even aid the state in apprehending newborns and severing the mother/child
bond. This all occurs shortly after birth without any evidence that the mother has maltreated or

risks maltreating her newborn. Rather, stigma and discrimination attached to the pregnant
woman or new mother’s social marginalization, such as being poor, a racial minority, a
substance user or having a disability, serves as the basis of state intervention and control.
The Special Rapporteur’s mandate has been known to express concern in the past over violence
against women within the context of reproductive health policy, including human rights
violations resulting from direct state action and those resulting from the state’s failure to meet its
minimum core obligations.2 The foster system’s practice, in conjunction with medical providers,
of collecting evidence against and prosecuting marginalized mothers, and subjecting them to
temporary and permanent family dissolution, under the guise of providing reproductive
healthcare, directly diminishes their dignity and right to self-determination leading to devastating
consequences for themselves and their families. In the report, Criminalizing Pregnancy:
Policing Pregnant Women Who Use Drugs in the USA, Amnesty International described a
“patchwork of laws” used to punish poor, and often Black, Latinx and Indigenous, pregnant
people and violate their human rights.3
a. Human Rights Implicated
Numerous human rights declarations recognize the right to retain care and custody of one’s
children as one of the most fundamental human rights.4 This right is further enshrined in treaties
that protect marginalized classes of people, such as people with disabilities and Indigenous
peoples, whose reproduction and parenting has come under attack as a way of literally
diminishing these populations.5 People in the United States who seek reproductive healthcare
experience mistreatment and violence at the hands of medical care providers and the foster
system, based on suspicion that they are unfit parents, a suspicion that arises due to their race,
socio-economic status, and stigma associated with their other marginalization, such as status as a
substance user. Their rights to legal counsel; medical privacy and bodily integrity;6 health;7
freedom from arbitrary detention;8 privacy in family life;9 not to mention the most fundamental
right to parent10 are all routinely violated. This is coupled by inadequate accountability
mechanisms that would ensure redress for victims of mistreatment and violence at health
facilities or following harmful actions by health providers. As will be explored later in this
submission, methods of redress or accountability for these harms are few and far between.
This failure by the United States to uphold its rights and obligations stands in contravention to
treaties it has ratified, as well as customary international norms. While the U.S. has not ratified
the key treaties pursuant to the lives of impacted populations described herein (i.e. the
International Covenant of Economic and Social Rights, the Convention on the Rights of the
Child, or Convention on the Elimination of all forms of Discrimination against Women), it is
nonetheless obligated to ensure that government functions to protect the dignity and rights of the
people, and that they are free from discrimination (implicated in the treaties it has ratified,
including the International Covenant on Civil and Political Rights, Committee on the Elimination
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of Racial Discrimination, etc.). Moreover, given the recent reports of the Special Rapporteurs
who have completed missions examining critical issues in the U.S., inadequate social
infrastructure or systemic protections ensure future rights violations.11 As such, it is crucial for
the Special Rapporteur to examine the actions discussed herein of the foster system in
conjunction with medical providers.
II.

Overview of U.S. Foster System

The foster system in the United States is a civil legal system, composed of child protective
service agencies, foster care and adoption agencies and family courts. There is no federal legal
definition of “child maltreatment” in the United States, but there are minimum federal
requirements states must meet in this area to receive federal funding.12 Every U.S. state has a
distinct agency mandated to receive and investigate allegations against parents for suspected
child neglect and abuse. The system includes state laws, policies and practices broadly defining
child neglect/abuse and who must report suspected neglect or abuse (including medical
providers) to the relevant agency, violating the right to medical privacy. The family courts are
empowered to issue orders against parents to comply with a variety of programs and services,
remove children from their care, and even permanently sever the parent child relationship.13
Parents in the system are overwhelmingly poor,14 and Black15 and Indigenous16 parents are vastly
overrepresented.
Several scholars have undertaken painstaking review of the data, literature and historical record
to make the case that the foster system is a racist, classist and sexist institution. In her seminal
book Shattered Bonds, one of America’s leading scholars or race, gender and the law, Dorothy
Roberts, writes that the Foster System “systematically demolish Black families.”17 In one of the
foremost historical accounts of the development of the foster system, renowned scholar Leroy
Pelton explained how the Foster System was developed in place of anti-poverty programs for the
country’s neediest children and families.18 Leroy Pelton wrote “If we cannot defend the societal
neglect of innocent children, let us separate them in a manner that they can be treated differently
than their mothers.”19
As people and organizations who advocate for the rights and dignity of parents and families,
these facts are abundantly clear to us. Foster system “interventions” made under the guise of
“protecting children from their parents” are in fact rooted in a racist, colonial, and classist
ideology that view poor parents and Black, Latinx and Indigenous parents as less fit to parent
and more in need of government supervision to care for their children.
Therefore, the “interventions” that stem from this ideology have resulted in incredible harm to
pregnant and parenting people and their children. It has been much easier for the United States to
blame mothers for the profound effects of unaddressed, intergenerational, structural racism,
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poverty, and ongoing colonialism on their children than to admit to these massive policy failures
or to proactively create strong protections and systems that center the dignity of poor mothers
and their families.20 To put it succinctly, the foster system is born of a larger societal context that
devalues the motherhood of poor people and people of color. This has rightly been recognized by
the special rapporteur’s peers. In his last report upon a mission to the U.S., the Special
Rapporteur on Extreme Poverty and Human Rights noted the U.S.’s failure to recognize
economic and social rights, and instead to rely on punishment and “criminalization to conceal the
underlying poverty problem.”21
a. Child Removals as the Default Government Intervention
The foster system’s primary response to alleged child maltreatment is to remove the child from
the parent’s care and place them into the foster system. The foster system spends almost three
times as much money on removing children from their families’ care and placing them in the
foster system than on putting services in place to keep families together.22 These financial
incentives have real life implications. Rather than funding assistance for poor families or
supporting them in times of need, the foster system uses poverty as grounds to separate them. For
example, several studies show that over one third of the children in the foster system could return
to their parent’s care if their parents just had adequate access to housing.23
This is not to deny the instances, as rare and isolated as they are, of severe harm that children
experience at the hands of their parents and caregivers. Rather, this is to say that the foster
system as it exists today, was not designed to prevent, address or heal that harm.
b. The Impacts of Family Separation are Devastating
Removing a child from the care of their
parents, particularly a newborn, is one
of the most violent actions a
government can take against its people,
with profound implications.24
These separations rupture the bond of a
child to their primary attachment
figure, disrupting brain architecture
and triggering a proliferation of toxic
stress, which evidence suggests can
have acute and long-term adverse
health effects.25 Studies and life
experience show that this is just as

“Taking children away from their
mothers is harmful to them,
there’s nothing complicated
about that, and there’s incredibly
strong science and a big hunk of
common sense that both lead us
to the same conclusions.”
- Jack Shonkoff, Director of the Harvard University Center
for the Developing Child.
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much true for children who face zero risk of parental maltreatment as it is for children who face
risk of parental maltreatment or have been maltreated.26
Following separation from newborns, mothers, in particular, experience a host of negative health
and social consequences. Immediate and far reaching harms include severe mental health
distress, (e.g suicidality, depression, anxiety, post-traumatic stress, postpartum depression),
substance use, and premature mortality.27 Alongside these health outcomes, research also points
to heightened social disadvantages, including women’s loss of housing, employment, income and
social support, and increased stigma.28 Notably, these outcomes also compound societal
disadvantages already faced by these women prior to removal of their children, further escalating
systemic disregard and health/social inequities for mothers and creating significant barriers to
rebuilding their lives and families.
III.

The Entanglement of Medical Care Facilities and Foster Systems

Many children and parents come to the attention of the foster system as newborns or infants, as
the result of an expecting mother seeking prenatal care or giving birth in a medical care facility,29
particularly for mothers on public health insurance (i.e. Medicaid). This is due to a deeply
troubling alliance between medical personnel who provide medical care to women and the foster
system.
Medical providers are critical to feeding women and newborns into these systems through the
following actions: routinely collecting evidence and private information from their unwitting
patients without seeking specific and informed consent30 — including testing patients suspected
of using controlled substances31 and their patients’ newborns without their informed consent32 —
breaking patient confidentiality and ethical and legal obligations they owe their patients33 by
turning over this information to child protective services, and then assisting child protective
services in seizing the patient’s child from the new mother and prosecuting the mother for child
maltreatment. Medical providers can even go so far as to prevent the mother and newborn from
leaving the medical facility or from breastfeeding despite having questionable to no legal
authority to do so.34
Common examples of targeting and discrimination by medical personnel include (but are not
limited to) calling child protective services when the mother is suspected of using substances
while pregnant;35 when the patient contests or refuses to consent to a medical procedure during
childbirth;36 when the patient reveals that they are experiencing prenatal or postpartum
depression;37 when the patient herself is in foster care;38 when the patient has a child who has
prior foster system involvement;39 when the patient is incarcerated;40 or when the patient has a
disability.41 All of these factors make it more likely that a mother will have her newborn taken
from her at birth.
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Notably, medical facilities play an enormous role in feeding women into the system, often
despite an absence of explicit requirements to report these women to the foster system and
despite the absence of a demonstrable risk of harm or actual harm. The precipitating event for
these calls are the medical condition (e.g. substance use disorder) or circumstance (e.g. patient’s
prior child has foster system involvement) the medical facility is presented with. More often than
not there is no legal obligation42 on the medical care provider to report the expecting/new mother
to the child abuse and neglect hotlines. Rather, medical providers exercise enormous discretion,43
and stigma, stereotypes, racism and classism substitute objective judgements about whether a
newborn is at risk of harm. And when there is a legal obligation, we have seen little evidence that
medical providers engage in harm reduction strategies, such as: obtaining informed consent from
patients before fishing for evidence against them; warning the patient of the impending report to
the foster system and its consequences; or protesting the prosecution of their patients and the
apprehension of newborns. Medical systems take these actions in contravention of their ethical
and legal obligations to patients; with knowledge of the harms the foster system will inflict on
their patients; and with knowledge that such actions are well-documented to deter women from
seeking prenatal and postpartum care44 — thereby isolating even more mothers at crucial times in
their lives.
Patients whose rights are violated by their medical care providers have little recourse. Family
court proceedings do not contain evidentiary safeguards against obtaining evidence in such a
manner against respondent parents, such as excluding it from family court proceedings. In most
states, medical consent laws in this area are vague and do not explicitly prohibit medical
providers from these actions or provide a clear pathway to redress for patients. Further, some
state laws explicitly require certain disclosures from medical professionals about their patients.
While professional medical associations have taken clear ethical stances against these actions,
they too have not provided a path to redress for patients.
Below we provide more detail on three of the most common situations in which pregnant and
birthing people experience the violations discussed above: when they are suspected of using
drugs while pregnant, when they are contesting or refusing medical interventions, and when they
experience prenatal or postpartum depression.
a. Pregnancy and Drug Use
Since the 1970s and continuing through today, there has been a dramatic explosion of laws and
policies concerning drug use and pregnancy.45 The medical profession in the United States began
drug testing and reporting poor women and Black, Latinx and Indigenous women without
consent during the 1980s and 1990s, as part of a suite of drug war era policies.46 A coalition of
activists, medical and legal professionals, and others advocates for families have successfully
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refuted the hysterical pitch of that era and debunked the scientific myths, such as the “crack
baby,” ushered through that time. However, the ramifications of those practices, such as the
policing of pregnancy and motherhood and punishing of mothers for using drugs, particularly for
Black, Latinx and Indigenous mothers, are unabated today.47
Disturbingly, the U.S. continues to deploy punitive policies conflating drug use and pregnancy
with allegations of child abuse or neglect.
As we have outlined previously, the Foster System intervenes quickly and aggressively,
subjecting the family to intensive supervision, family separation, and sometimes permanent
family dissolution.48 Poor women, and Black, Latinx and Indigenous women predominantly
experience this type of state control. Despite similar rates of drug use between people of different
races and income levels,49 medical professionals50 and the foster system51 overwhelmingly target
poor women and racialized women for pre and post-natal drug testing and reporting to child
protective services as potential child abusers.
One particularly egregious example of this is the state of Wisconsin’s Unborn Child Protection
Act,52 also known as the “cocaine mom” law, in which the Juvenile Court subjects pregnant
persons to forced medical treatment and detention in the name of protecting the unborn from
exposure to controlled substances.53
In 2014, in the process of applying for state subsidized health insurance, Tamara Loertscher was
drug-tested and reported to government authorities, pursuant to this law, before she was even
certain that she was pregnant. She was not entitled to an appointed attorney at initial
proceedings, even though one was immediately appointed to represent her fetus. Following the
report, the Juvenile Court ordered her into inpatient treatment and she was later put in jail when
she refused the unnecessary treatment. While in jail, she received no prenatal care and was put in
solitary confinement.
The UN Working Group on Arbitrary Detention concluded these proceedings to be a “form of
deprivation of liberty” that is “gendered and discriminatory in its reach and application, as
pregnancy, combined with the presumption of drug or other substance abuse, is the determining
factor for involuntary treatment.”54
Moreover, leading medical organizations agree that a positive drug test should not be construed
as child abuse and neglect.55 Rather, threatening a pregnant person using drugs with punitive
actions — such as child apprehension as the result of seeking medical care — is quite harmful.
Such threats deter pregnant people from seeking health care,56 which can be more dangerous to
the health and wellbeing of a newborn than drug use. Moreover, research is beginning to
document that states with these punitive policies in place see worse outcomes in the health of
babies and mothers.57 Additionally, decades of research now show that the harms of in utero
drug exposure have been greatly exaggerated, and that other environmental factors, such as
poverty, access to quality healthcare, environmental toxins are more influential as factors for a
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child’s development.58 Lastly, a growing body of research is confirming that illicit drug use is
not incompatible with good, or even excellent, parenting.59
b. Coerced Medical Interventions
It is well-documented that medical providers have coerced pregnant people to submit to medical
procedures, under the threat of a call to child protective services.60 What’s more, refusing
medical procedures does not constitute child abuse or neglect — and without legal authority,
child protective services have attempted to remove newborn children or existing children from
women’s care.61 Despite explicit guidelines from the American College of Obstetricians and
Gynecologists (ACOG), that advise against forcing compliance with medical procedures during
pregnancy and childbirth,62 low income women, women of color, and women who have trauma
histories (who are then further traumatized by submitting to unconsented medical procedures),
bear the brunt of this mistreatment. The authors of this submission refer the Special Rapporteur
to the If/When/How Lawyering for Reproductive Justice et al., May 17, 2019 submission for
more information and recommendations.
c. Punishing Prenatal or Postpartum Depression
The targeting of people experiencing prenatal or postpartum depression who seek care in medical
facilities, is another component of how the medical and foster systems are harming instead of
helping people.63 As a result, pregnant people and those who have given birth are scared to seek
help. In particular, women of color and low income women are disproportionately affected by
postpartum depression,64 which is not surprising as a lack of societal supports can be a
contributing factor to the onset of postpartum.65 However, this population is also more likely to
be reported to the foster system in comparison to the general population.66 Moreover, once
medical providers call child protection services, subsequent state interventions can actually
exacerbate symptoms of depression, that is, postpartum depression can be caused or exacerbated
by losing custody of one’s child.67
All medical care, including treatment for depression, should be confidential and provided
without judgment and unnecessary interventions. This is also reflective of strides achieved in the
medical field to provide nuanced care and reach mothers where they are. While prevailing
guidelines by professional pediatric associations articulate that child protective services should
only be contacted when a child is in danger,68 our experience is that medical providers still
contact child protective services even when there is no articulable danger to a child. People in
need deserve a dashboard of care and services. Patients should be able to trust their medical
providers and seek assistance when experiencing prenatal or postpartum depression, instead of
facing various forms of punishment. The discrepancy between policy and practice necessitates
the U.S. to legislate protections for patients seeking care.
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IV.

Recommendations

The U.S. must amend or repeal any laws that permit punitive responses to seeking reproductive
healthcare, and instead support a confidential, robust, compassionate, non-coercive, evidencebased health care response for patient needs. Accordingly:
a. The federal government should amend the Child Abuse Prevention and Treatment
Act (CAPTA) and all associated guidance documents that require or encourage
state policies for healthcare providers to breach medical confidentiality and report
patients to government authorities.
b. State foster systems must eliminate the practice of prosecuting parents for
allegations related to pregnancy and childbirth. For example: maternal drug use,
disability, and postpartum depression, should not be treated as forms of child
neglect or abuse. This includes an explicit an end to all laws, regulations and
policies which define child maltreatment as a parent’s drug use during pregnancy.
c. Federal and state laws must require medical providers to meet their professional
obligations and responsibility to protect and uphold the human rights of their
patients.
d. Medical care providers and medical organizations at the local, state and national
level, who are being enlisted as state actors, should publicly and unequivocally
oppose punitive actions taken against their patients who seek reproductive health
care. The U.S. must also ensure federal and state laws require medical providers
to meet their professional obligations and responsibility to protect and uphold the
human rights of their patients. They should practice true harm reduction tactics
and reject state attempts to enlist them as agents of state surveillance and
prosecution. Medical care providers who contravene their ethical obligations
above and beyond what the law requires should be appropriately sanctioned.
e. The U.S. must ensure federal and state laws protect patients’ rights to full and
informed consent for all tests and procedures conducted at healthcare facilities,
including being informed of the potential negative legal consequences of seeking
healthcare, consenting to tests, and revealing personal information, and create a
cause of action for patients whose rights have been violated.
f. The federal government should ratify and abide by the International Covenant of
Economic and Social Rights and the Convention on the Elimination of all forms
of Discrimination against Women.
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V.

Conclusion

The undersigned organizations thank the Special Rapporteur for this opportunity to share
information regarding the mistreatment of mothers and newborns in medical facilities. We hope
the Rapporteur can provide compelling recommendations to the U.S. government, its local
agencies, and medical systems that have been enlisted as state actors, so that they can meet their
human rights obligations and uphold prevailing international standards. We are available to
provide further information as needed.
VI.

Signatories

Organizations
● Movement for Family Power
● Center for Constitutional Rights
● National Advocates for Pregnant Women
● Bronx Defenders
● Brooklyn Defender Services
● Center for Family Representation
● Neighborhood Defender Services of Harlem
● If/When/How Lawyering for Reproductive Justice
● Reproductive Justice Clinic at NYU School of Law
● Women against Mass Incarceration
● Drug Policy Alliance
● Academy of Perinatal Harm Reduction
Individuals*
● Professor Dorothy Roberts, George A. Weiss University Professor of Law and Sociology
and the Raymond Pace and Sadie Tanner Mossell Alexander Professor of Civil Rights,
University of Pennsylvania Law School
● Joyce McMillan, JMac4Families
● Elizabeth Brico, journalist
● Dr. Mishka Terplan, Professor of Obstetrics and Gynecology, Virginia Commonwealth
University
● Kathleen Creamer, Managing Attorney, Family Advocacy Unit, Community Legal
Services of Philadelphia
● Lauren E. Bartlett, Associate Professor of Law at Ohio Northern University College of
Law
● Joelle Puccio, BSN, RN
● Glyceria Tsinas
● Erika Goyer, BA
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