DIGNITY’s contribution to the questionnaire on deprivation of liberty of women and girls 
NB: The answers provided are focused on the section about the justice system and rely substantially on existing publications, by DIGNITY staff, partner organisations and others. References to women should be understood to also include girls.
 
I. 	Justice system

[bookmark: _GoBack]1. 	What are the main causes for women coming into conflict with the law? Which are the groups of women who are most vulnerable and why? Please list the types of offenses for which women, or any particular group of women, are typically charged with, including administrative offenses.

Generally

Surveying the causes for women coming into conflict with the law, Rytter and Huber state as follows:[footnoteRef:1] [1:  Therese Rytter and Andrea Huber, “Women in the Criminal Justice System and the Bangkok Rules,” in Gender Perspectives on Torture: Law and Practice (Center for Human Rights and Humanitarian Law. Anti-Torture Initiative. American University Washington College of Law., n.d.). p. 218-220] 


	Criminal justice institutions are basically designed to uphold the norms of a given society. Consequently, discriminatory social norms and constructions of gender in society influence the development of justice systems, which, in turn, perpetuate such norms and constructions. From a wider justice sector perspective, entrenched gender norms, and the multiple layers of discrimination that women face in all spheres of life, make women particularly vulnerable on their journey through the criminal justice system and during their stay in prison. Such obstacles may be legal, institutional, social economic or practical.

Characteristics of women offenders have been explored on the basis of poverty, education, family status/children, violence against women, drug and alcohol dependence and first-time or recidivist offenders. Surveying the profiles of women who come into conflict with the law, Rytter and Huber state as follows[footnoteRef:2]: [2:  Rytter and Huber. p. 221 ] 


The offences women are charged with or convicted of are not detached from their backgrounds. They reflect, to a large extent, the social and economic backgrounds they come from, and the economic and social discrimination women and girls face in society. The “feminisation of poverty” has a bearing on women in the criminal justice system. […] 

A low educational profile is another key characteristic of women offenders, reminiscent of the discrimination girls face in accessing education in many countries across the world. Research has revealed the impact of young motherhood on education and subsequent pathways to offending. A striking number of women entering prison have been victims of violence prior to arrest, and a strong link has been established between violence against women and women’s incarceration. [fn21: UN Special Rapporteur on Violence Against Women, its Causes and Consequences, Pathways to, conditions and consequences of incarceration for women, A/68/340, 21 August 2013, p. 4] Given the high level of psychological distress over the lifetimes of these women, it may not be surprising that higher rates of mental health issues have been found amongst women prisoners compared to men, and that alcohol and substance dependency were also overrepresented.

The overwhelming majority of women prisoners are mothers, and many leave more than one child behind.

In a seminal report entitled ‘Pathways to, conditions and consequences of incarceration for women’, the Special Rapporteur on Violence Against Women explored the causes of incarceration as including:[footnoteRef:3] [3:  A/68/340 UN Special Rapporteur on Violence Against Women, its Causes and Consequences, “Pathways to, Conditions and Consequences of Incarceration for Women,” August 21, 2013.] 


· experiences of involving the presence of violence, 
· coercion to commit crimes, 
· obtaining abortions,
· moral crimes such as adultery or extramarital sex,
· running away from the home without permission,
· for the purposes of protection or rehabilitation
· anti-drug policies
· political activities related to women’s or LGBTI rights

Surveying the types of offences for which women are typically charged with, Rytter and Huber state as follows:

	Wherever research has been conducted, the majority of women were found to be charged with or convicted of non-violent economic offences. [fn15: The overall figure for economic offences globally is 18%, surveys of women prisoners identified rates between 22% and almost 50%. See UNODC, World crime trends and emerging issues and responses in the field of crime prevention and criminal justice, 12 February 2014, E/CN.15/2014/5, para. 16.] Moreover, the rate of detention for drug-related offences amongst women is much higher than for their male counterparts, up to 70% compared to 21% in the overall sentenced prison population. [fn16: Ibid, para. 29.] Research indicates that in the ‘enthusiasm’ for waging the ‘war on drugs’ women are easier targets for law enforcement, even though they do not play significant roles in the drug trade. [fn17: Huber, Women in Criminal Justice Systems and the Added Value of the UN Bangkok Rules in Women and Children as Victims and Offenders: Background, Prevention, Reintegration (Kury et al eds, Springer Publishing House vol 2), Jun 2016, p. 51.] Other types of crimes that disproportionately affect women are ‘moral crimes’, such as adultery and prostitution, in particular where prostitution is only penalized for ‘providers’ but not for ‘clients’. 




In terms of drug offences, Ashdown and James observe that women are often “tricked into being drug couriers for small sums of money and sometimes do not understand the risks involved and the implications of the act.”[footnoteRef:4] [4:  Julie Ashdown and James Mel, “Women in Detention,” International Review of the Red Cross Volume 92 Number 877 (March 2010). p. 123] 


Denmark 
In terms of the broader question of women coming into conflict with the law in Denmark, a study conducted by the Danish Ministry of Justice’s research department has been studying the number of judgements in criminal cases from 1983-2012 and comparing the statistics for men and women. [footnoteRef:5] The findings show that women receive three times the number of convictions in criminal cases compared to 30 years ago which is an increase of 200 %. This is primarily due to the introduction of stricter legislation and a rise in the number of female drivers.  [5:  Justitsministeriets Forskningskontor, “Udviklingen i Kvinders Kriminalitet de Seneste 30 År,” January 2014.] 


The main reason for the increase is due to violations of the Danish Road Traffic Act. Additionally, the increase relates to an increase in offences relating to other special laws such as drug law offences and gun law offences. When looking at criminal offences (of the Danish Penal Code), the development is not as significant as there has only been an increase of 14 % for women over the 30-year period. The majority of criminal offences relate to property crimes, especially shoplifting, which constitute more than half of the offences committed by women.[footnoteRef:6] Please note that the fact that women are sentenced in criminal cases may not always mean that they are imprisoned. Especially in traffic crimes, the sentence may be ‘community service’ or perhaps a fine. [6:  Justitsministeriets Forskningskontor.] 

In 2012 the average number of women in prisons and remand in Denmark was 159, constituting approximately 4 % of the total prison population[footnoteRef:7]. In 2013 the average number rose to 171 and in 2014 to 161 women.[footnoteRef:8] It is well-established, within Danish prisons as well as globally, that the fact that women constitute a minority in prisons renders them readily vulnerable to not having their rights fully realised, generally as well as arising specific needs as women. There also occurs a double stigmatisation for women caught up in the criminal justice system by virtue of on the one hand contravening the law and on the other hand social and cultural mores prevailing in many societies, namely the expectation that women do not commit crimes and let down their families and children[footnoteRef:9]. For women serving with their children, the imprisonment is often more intrusive and has long term and negative consequences. Two to five children live with their incarcerated parent, typically the mother, every year in Danish prisons.[footnoteRef:10]   [7:  “Kriminalforsorgens Statistik,” 2011.]  [8:  “Kriminalforsorgens Statistik,” 2013.]  [9:  Charlotte Mathiassen, “Kvinder, køn og tilblivelse - i fængsler,” Psyke & Logos 36, no. 1 (2015): 79–110.]  [10:  Institut for Menneskerettigheder, “FRIHEDS- BERØVELSE STATUS 2015-16,” 2016.] 

In Danish prions, the most vulnerable women, and which constitute the largest group, are those that are socioeconomically disadvantaged. These are often marginalised women who have had a challenging life including drug use, prostitution, tough upbringings and so forth. There also tends to occur a polarisation between socioeconomically disadvantaged prisoners and those who were relatively more resourceful in their lives outside prison.[footnoteRef:11] It is also found to be the group of disadvantaged women who have the hardest time coping with the mixed-sex prisons. [11:  Faculty of Arts, Aarhus Universitet, Charlotte Mathiassen: Kvindefængsel i Danmark, accessed September 26, 2018, https://www.youtube.com/watch?v=NxpEc95JNMY.] 

In Denmark, men and women serve together which is unique compared to many other countries and in contradiction of international standards in the area. When the United Nations Committee Against Torture examined Denmark in 2015, it recalled the necessity to be especially aware of protecting women in mixed-sex prisons and recommended Denmark to conduct a study focussing on the conditions and opportunities for female inmates.[footnoteRef:12] The idea of having men and women serve in the same prison is among other things linked to the Danish ‘normalisation principle’ which refers to organising prisons aligned with the conditions outside prison as much as possible[footnoteRef:13]. However, this model is not without its problems.  [12:  CAT, “Concluding Observations on the Combined Sixth and Seventh Periodic Report of Denmark,” 2016.]  [13:  Kriminalforsorgen, “Kriminalforsorgens Principprogram,” 1998.] 

As women constitute a minority in Danish prisons, there are for the time being women serving in four of the Danish prisons. Many of the women prefer to serve in mixed-sex prisons, however, many also experience to be exposed to repression, sexual abuse and harassment. A study made by the Danish Prison and Probation Service in 2015 finds that 18 % of the surveyed women had been exposed to sexual harassment by fellow inmates and 9 % had experienced sexual assault.[footnoteRef:14] Another study conducted focussing on women’s conditions in Danish prisons found that some women feel pressured to establish relationships with men as a way of being protected thus indicating that the conditions in the prisons are dependent on male protection.[footnoteRef:15]   [14:  Jonas Markus Lindstad, “Brugerundersøgelsen 2015” (Kriminalforsorgen, 2016).]  [15:  Charlotte Mathiassen, “Perspektiver på kvinders dagligdag i danske fængsler: ‐ Erfaringer med kvinders og mænds fælles afsoning” (Aarhus University, 2011), https://doi.org/10.7146/aul.64.63.] 

In 2011 the Danish Prison and Probation Service established a Committee concerning the conditions for female inmates. One of the recommendations from the Committee has been to gather all women in one prison and three regional custody facilities in order to increase protection and strengthen rehabilitation. Relatedly it saw that a women’s prison would enable a targeted approach focused on the women’s particular needs e.g. by educating prison staff to handle the special social reintegration requirements of women prisoners and manage safe and rehabilitative facilities.[footnoteRef:16]  This has been subject to political debate for a considerable time. In 2017, the current Government in agreement with the Prison and Probation Service decided to establish a female prison opening in 2020. Some of the main characteristics of the debate in Denmark are the following[footnoteRef:17]:  [16:  Kriminalforsorgen, “Indstilling Fra Udvalget Vedrørende Fængslede Kvinders Vilkår,” September 12, 2011.]  [17:  Carsten Henriksen, “Skal Kvinder Afsone i Kvindefængsler?,” Asterisk, September 2015.] 

Pro a female prison
· Women will avoid pressure, sexual harassment and abuse from male prisoners
· Increased protection of the most vulnerable women
· Possible to offer a programme of activities, work and education which target women’s specific needs and interests
· It does not harm the ‘normalisation principle’ because women constitute a small minority in the prisons, so it is already differentiated from society outside prison 
· Easier to facilitate children staying with their mothers 
· Prison staff can be educated to meet the needs of the vulnerable women and help ensure better rehabilitation
Against a female prison
· It contradicts the ‘normalisation principle’ and principles around equality between men and women 
· Studies show that a majority of the women prisoner prefer to stay in mixed gender prisons due to the violence, harassment and power dynamics that take place among women which especially harms the most vulnerable women 
· It risks taking away focus from developing non-custodial measures for women 
· It harms the principle of contact with the outside world as in most cases women will serve further away from home because there will only be one women prison in all of Denmark 
· There will be less resources and opportunities regarding activities, work and education because it will be a small prison 
· Might be difficult to meet the need of the more resourceful group of women 
A critical element driving the discussion around establishing a women prison has been that of stereotyped ideas of women. This includes a perspective on women prisoners as hysterical, controlling, scheming, gossiping and someone who wants to produce conflicts. It has for instance been an argument for having men and women serve together in order to avoid enhancing these characteristics. However, by perceiving women to be as such, one disregards the positive dynamics that can be created among women especially if it is facilitated by competent prison staff.[footnoteRef:18]   [18:  Faculty of Arts, Aarhus Universitet, Charlotte Mathiassen.] 


Jordan

As already alluded to, notions related to “crimes of honour” also engender an abusive and arbitrary regime of detention and persecution where victims themselves are accused or taken into taken into what is dubbed “protective custody”, to protect them against violence or threats thereof, regularly without their due consent. Protective custody of women is a persisting challenge in Jordan. Numbers are unclear and vary.[footnoteRef:19] The primary reason given for the use of protective custody is for women who are alleged to have to have “behaved in a way which threatens their family’s honour or because they left, or were absent from, their home”.[footnoteRef:20] This is observed to result from a misapplication of the Crime Prevention Law under Jordanian law which confers broad discretion on governors to impose administrative detention.[footnoteRef:21] Expanding on this, DIGNITY’s research on condition for women in detention found that women in protective custody in Jordan included:[footnoteRef:22] [19:  Equal Rights Trust and Mizan for Law, “Shouting Through the Walls: Discriminatory Torture and Ill-Treatment - Cases from Jordan,” March 2017. p. 80]  [20:  Equal Rights Trust and Mizan for Law. p. 93]  [21:  Equal Rights Trust and Mizan for Law. p. 97-98]  [22:  Jo Baker, Elna Søndergaard, and DIGNITY - Dansk Institut mod Tortur, Conditions for Women in Detention in Jordan: Needs, Vulnerabilities and Good Practices (Kbh.: DIGNITY - Danish Institute against Torture, 2015). p. 29-30] 


those who had been detained because (or partly because) they were fighting for custody of their children; had been raped and become pregnant; had become pregnant outside of marriage; had tried to leave their families after being forcedly married and divorced from different men for profit; and women who had suffered and survived shootings, stabbings and burnings, from father, brothers or uncles. Some women also spoke of inmates who had finished serving sentences for harming or killing a family member, and had then immediately been returned to prison against their will as protection from reprisals by the family of community.


2. Please indicate if there are cases of women facing detention in relation to civil law suits and identify the particular groups of women mostly affected.
N/A
3. What are the main challenges for women’s access to justice, including, for example, the availability and quality of legal representation, the ability to pay for bail, and the existence of gender stereotyping and bias in judicial proceedings? 
Generally 
It is incontrovertible to link the right of access to justice for women to the realization of CEDAW, as it is an indispensable element of the “rule of law and good governance, together with the independence, impartiality, integrity and credibility of the judiciary, the fight against impunity and corruption, and the equal participation of women in the judiciary and other law implementation mechanisms”.[footnoteRef:23] According to Committee on the Elimination of Discrimination against Women, the right encompasses the following elements:[footnoteRef:24] i. justiciability (unhindered access and ability to realise rights); ii. availability (of courts and other decision-making bodies); iii. accessibility (secure, affordable and physically accessible; adapted to the needs of women); iv. good-quality (competent, efficient, independent and impartial, in adherence to international standards); v. accountability (to ensure that these principles are complied with); and, vi. provision of remedies (in terms of protection and redress for any harm suffered). [23:  U.N. Committee on the Elimination of Discrimination against Women, “General Recommendation on Women’s Access to Justice, CEDAW/C/GC/33,” July 2015. para 1]  [24:  U.N. Committee on the Elimination of Discrimination against Women.] 


Rytter and Huber state as follows:[footnoteRef:25] [25:  Rytter and Huber, “Women in the Criminal Justice System and the Bangkok Rules.” p. 219-220] 


The status of women and society’s gender-related dynamics reach deep into the criminal justice system and permeate prisons. While both men and women may face obstacles in accessing justice, women often experience additional barriers, which are directly related to their sex and their gender roles. Lack of financial resources in addition to high rates of illiteracy, inequality and exclusion are among the key factors the challenge women’s access to justice and influence/determine their pathways to offending. These factors also impact their journey through the justice system and, ultimately, their life in prison. […]

Women in the criminal justice system also tend to be disadvantaged in accessing legal representation. Typically, they depend on the willingness of male heads of households to agree to spending the family budget on their legal representation. Where legal aid is available, eligibility criteria can discriminate against women if the criteria are based on family/household income, to which women offenders often do not have access. […]

Criminal justice institutions often have an under-representation of female justice administrators, and in some jurisdictions, patriarchal norms prompt police, prosecutors and judges to adopt gender-biased approaches. Police may dismiss claims of gender-based violence as unsubstantiated without initiating any preliminary investigation; prosecutors may allow stereotypes to influence investigations and trials, undermining the claims of female victims; and judges may adopt rigid standards about what is appropriate behavior for women, penalizing those who do not conform and issuing lenient sentences to male perpetrators. It is against this background that many women end up in prison, where past patterns of injustice and discrimination persist alongside new forms of suffering.

According to Huber, a lack of gender-sensitive training of judges, prosecutors and lawyers may result in a failure to properly appreciate mitigating factors specific to women:[footnoteRef:26] [26:  Andrea Huber, “Women in Criminal Justice Systems and the Added Value of the UN Bangkok Rules,” in Women and Children as Victims and Offenders: Background, Prevention, Reintegration (Springer, 2016). p. 40] 


Research also suggests that lawyers and judges lack awareness of gender-specific circumstances and their relevance in sentencing. As a consequence, mitigating factors relating to offences committed by women in conflict with the law are neither pleaded by legal representatives nor considered by judges. Such circumstances include a history of (sexual) violence suffered by partners/spouses prior to violence against these perpetrators or coercion to commit or abet an offence. It is likely that in many jurisdictions the interpretation of self-defence and of mitigating factors does not adequately allow for the consideration of prior long-term and systematic abuse by male family members or partners, in particular where the violent response to (sexual) abuse by the female victim is not immediate.

In terms of pre-trial detention, the Special Rapporteur on Violence Against Women observes that “many countries hold women in pretrial detention for extremely long periods, and the number of female pretrial detainees is often equivalent to or larger than the number of convicted female prisoners”.[footnoteRef:27] [27:  UN Special Rapporteur on Violence Against Women, its Causes and Consequences, “Pathways to, Conditions and Consequences of Incarceration for Women.” para 29 ] 


Further to this point, Ashdown and James point out that where “women are unable to pay for a lawyer, or where legal processes are extremely slow, they may spend longer in pre-trial detention than the penalty for the crime itself.”[footnoteRef:28] [28:  Ashdown and Mel, “Women in Detention.” p. 123] 


4. What have been the main drivers for the increasing or decreasing of the female prison population in your country in the past decade? To what extent are non-custodial measures used, in accordance with the Bangkok Rules?
Despite the abovementioned increase in convictions of women in Denmark, women still constitute a relatively small minority of the Danish prison population, amounting to approx. 4-6%.[footnoteRef:29] One explanation is that offences committed by women e.g. shoplifting carry less severe punishment.  The women who get imprisoned are most often those who have committed crimes related to drugs or other types of serious crimes, robbery and murder and other forms of violent offences[footnoteRef:30]. Generally, women tend to commit crimes as individuals where men are more likely to partake in organised crimes which result in more serious crimes and relatedly severe punishment.[footnoteRef:31]     [29:  World Prison Brief, figures provided by the Danish Prison and Probation Service, 1 September 2017. ]  [30:  Henriksen, “Skal Kvinder Afsone i Kvindefængsler?”]  [31:  Bo Elkjær, Trods flere kriminelle kvinder: Få kvinder ender i fængsel (Dr.dk, 2016).] 

Statistics show that young women aged 15-17 are those with the highest increase in being represented in crime rates while previously it was the women aged 18-20 years. Also, the gap between young men and women is reducing. On one account, this is not only because women behave more like men but also that men behave more like women.[footnoteRef:32] The increase of criminality among women and girls are also interlinked with women’s liberation e.g. because women are more outside the home, take care of themselves and play a much more active role in night life. Relatedly women now drink more alcohol than before, which has proven to be interlinked with crimes related to violence, which are observed to be increasing among young women and girls. [footnoteRef:33] [32:  Justitsministeriets Forskningskontor, “Udviklingen i Kvinders Kriminalitet de Seneste 30 År.”]  [33:  Bo Elkjær, “Kvindefrigørelse Og Alkohol Spiller Ind: Flere Kvinder Bliver Kriminelle,” July 21, 2016.] 
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