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INTRODUCTION

The purpose of this publication is to provide detailed
guidance for lawmakers and policymakers,as well as civil
society organizations and other stakeholders, to support
the adoption and effective implementation of laws,
policies and programmes to respect, protect and fulfil
women’s rights to land and other productive resources.
It is based on the results of an expert group meeting
held on 25-27 June 2012 in Geneva, Switzerland, during
which papers were presented from various sectors and
regions. These papers, and the discussions which were
informed by them, helped to bring to the surface many
of the critical issues facing women today in relation to
the enjoyment of their land rights. The publication also
incorporates additional case studies submitted by key
experts, as well as extensive thematic research.

Land itself can be understood to include farmland,
wetland, pasture, rangeland, fishery, forest, as well as
harvesting and hunting territories. Throughout this
publication the phrase “women’s rights to land” must
be understood holistically and in a manner which is
grounded in the international human rights framework.
These rights entail the ability of women to own, use,
access, control, transfer, inherit and otherwise take
decisions about land and related resources. They also
encompass women'’s rights to secure land tenure and to
meaningfully participate at all stages of land law, policy
and programme development, from assessment and
analysis, programme planning and design, budgeting
and financing, implementation, to monitoring and
evaluation.Women’sland rights mustalso be understood
in the context of intersecting forms of discrimination
(see also chap. lll.A.2).

While this publication focuses on women’s rights
to land, it is also recognized that land is inextricably
linked to women’s access to, use of and control over
other productive resources, such as property, fisheries,
livestock and game. Therefore, the publication also uses
the phrase “women’s rights to land and other productive
resources” to reflect this broader context.
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The publication recommends strategies to be incor-
porated in domestic laws, policies and programming,
as appropriate. States are encouraged to reflect the
recommendations within whichever framework best
suits their context. Land law is the system of codified
rules that are enforced through institutions that govern
land tenure. Other types of law, for example marriage
and family law, are also relevant to the protection of
women’s land rights. Land policy refers broadly to the
agreements, principles or guidelines which aid in the
administration of land and other decision-making
related to land. Land programming refers broadly to the
activities or functions taken to implement land laws
and policies, often by specificinstitutions responsible for
such implementation.

Following this introduction, there is a background
analysis of women’s rights to land overall, as well as a
brief summary of the international dimensions of land
issues related to human rights. Chapter | presents an
overview of both international and regional legal and
policy instruments recognizing women'’s rights to land
and other productive resources.

Building on the human rights principles and standards
outlined in chapter |, chapter Il discusses ways of
advancing a human rights-based approach to women'’s
rights to land and other productive resources. Chapter
Il presents recommendations accompanied by
explanatory commentaries and good practice examples
from countries. They are divided into eight sections:

(@) Overarchingissues and strategies

Security of tenure and prohibition of forced
eviction

Legal systems and access to justice
Marriage and family

Land law, policy and programming
Institutional implementation
Awareness-raising and training

Particular groups of women
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BACKGROUND: WHY FOCUS ON
WOMEN AND LAND?

Women'’s access to, use of and control over land and
other productive resources are essential to ensuring
their right to equality and to an adequate standard of
living. These resources help to ensure that women are
able to provide for their day-to-day needs and those
of their families, and to weather some of life’s most
difficult challenges. Women'’s access to land and other
productive resources is integrally linked to discussions
around global food security, sustainable economic
development, as well as the pressing fight against
the HIV epidemic and prevention of and responses to
gender-based violence.

Throughout the world, gender inequality when it comes
to land and other productive resources is intimately
related to women’s poverty and exclusion. The obstacles
which prevent women from effectively enjoying these
rights are complex and to a large extent context-
specific. Still, many overarching similarities are apparent.
Barriers which prevent women’s access to, control
and use of land and other productive resources often
include inadequate legal standards and/or ineffective
implementation at national and local levels, as well as
discriminatory cultural attitudes and practices at the
institutional and community level.

In many communities gender disparities with regard
to land and other productive resources are linked to
assumptions that men, as heads of households, control
and manage land - implicitly reflecting ideas that
women are incapable of managing productive resources
such as land effectively, that productive resources given
to women are “lost to another family” in the event of
marriage, divorce or (male) death, and that men will
provide for women’s financial security.” Challenging
these discriminatory ideas is critical.

In recent years there has been increased recognition of
theimportance of women’s access to, use of and control
over productive resources, including land. There is a

1 Canadian HIV/AIDS Legal Network, Respect, Protect and Fulfill: Legislating
for Women’s Rights in the Context of HIV/AIDS, vol.two, Family and Property
Issues (2009).
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positive correlation between ensuring women'’s rights
to land and other productive resources and improved
household welfare, as well as enhanced enjoyment of
a broad range of rights for women. This holds true in
both rural and urban areas. As a consequence, women
acquire more power and autonomy in their families and
communities, as well as in their economic and political
relationships. Rural women also feel that secure land
rights in particular increase their social and political
status, and improve their sense of confidence and
security. By diminishing the threat of forced eviction or
poverty, direct and secure land rights boost women’s
bargaining power in the home and improve their levels
of public participation.?

In the context of HIV, women’s rights to inheritance and
property are “.. a crucial factor in reducing women’s
vulnerability to violence and HIV, as well as empowering
women to cope with the social and economic impact
of the epidemic at the household level”s (see also chap.
l1.H.2). Similarly positive effects have been reported
in connection with domestic violence, with research
showing that women’s ownership of property is
associated with lower levels of both physical and
psychological violence.# Evidence also suggests that
countries where women lack landownership rights or
access to credit have on average 60 per cent and 85 per
cent more malnourished children, respectively.s

Important progress has been made in legal protection.
For example, over the past few decades, many countries
have reformed their constitutions and national laws to

2 See also ActionAid International, “Securing women'’s rights to land and
livelihoods a key to ending hunger and fighting AIDS”, ActionAid Interna-
tional Briefing Paper (June 2008).

3 UNDP, Voices and Visions: The Asia Pacific Court of Women on HIV, Inher-
itance and Property Rights (2008).

4 Pradeep Panda and Bina Agarwal,“Marital violence, human development and
women'’s property status in India”, World Development, vol. 33, No.5 (2005).

5 Organisation for Economic Co-operation and Development (OECD) Devel-
opment Centre, “Gender equality and the MDGs: what are the missing
dimensions?”, 2010, available from www.oecd.org/dev/poverty/45987065.
pdf (accessed 22 July 2013); and Netherlands, Ministry of Foreign Affairs,
Women’s Economic Empowerment to Foster Food Security: Case Studies
from Developing Countries (2011).



guaranteewomen’sequal propertyandinheritancerights.®
According to UN Women, at least 115 countries specifically
recognize women’s property rights on equal terms with
men.” Such progress has not been uniform.® Levels of legal
protection are uneven and in many countries there are still
significant gaps in the legal framework.

A major part of the remaining challenge revolves
around implementation and enforcement. Even in
countries where good laws exist, women frequently do
not enjoy their rights to access and control productive
resources. Implementation is too often hindered by
sociocultural norms and women'’s lack of knowledge of
their entitlements.?

There is no one-size-fits-all solution; but lessons have
been learned. “Socioeconomic contexts determine the
appropriateness of different types of rights to land and
property — including individual rights, joint-titling and
group rights. Continued efforts are needed to promote
gender-sensitive legislation, enforce existing legislation,
make judicial systems more accessible and responsive
to women, and provide legal aid to women seeking to
claim their rights.”°

LAND AND ITS INTERNATIONAL
DIMENSIONS

Land demands particular attention. Land is key to a life
with dignity and a basis for entitlements which can
ensure an adequate standard of living and economic
independence and, therefore, personal empowerment.”
Regardless of whether a woman lives in a rural or urban
setting, land rights also have major implications for the
achievement and enjoyment of her human rights such

6 World Bank, Food and Agriculture Organization of the United Nations
(FAO) and International Fund for Agricultural Development (IFAD), Agri-
culture and Rural Development: Gender in Agriculture — Sourcebook (Wash-
ington, D.C., World Bank, 2009), module 4: Gender issues in land policy
and administration.

7 UN Women, Progress of the World’s Women 2011—2012: In Pursuit of Justice
(2011).

8 Nayda Almoddvar-Reteguis, Khrystyna Kushnir and Thibault Meilland,
“Mapping the legal gender gap in using property and building credit”,
World Bank, Women, Business and the Law database. Available from
http://wblworldbank.org/ (accessed 12 June 2013).

9 2009 World Survey on the Role of Women in Development: Women'’s Con-
trol over Economic Resources and Access to Financial Resources, including
Microfinance (United Nations publication, Sales No. E.09.IV.7).

10 Ibid.

11 FAO, Land and Property Rights: Junior Farmer Field and Life School - Facili-
tator’s Guide (Rome, 2010).
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as the right to equality, food, health, housing, water,
work and education.

Women'’s access to productive resources in general,
and land in particular, cannot be divorced from the
broader context of macroeconomic policy and the global
economic system. Inclusive growth requires equal access
to opportunities and resources for all segments of society,
including for both women and men. The international
community has an important role to play in fostering
an international environment which recognizes and
promotes women’s land rights. Doing so, however,
requires a departure from viewing land principally as
a commodity. “... The prevailing discourse around land
rights has assumed the form of individuating and
commoditizing entitlements to land, where access and
ownership are conceived in liberal market terms and land
is narrowly understood as property.” This discourse is at
odds with many traditional, collective and indigenous
understandings of land rights, which view land not as a
financial commodity to be privatized and sold, but as a
life-sustaining resource to be shared and protected.

Throughout the world, market pressures on land are
rapidly increasing, and land markets have often proven
to be exclusionary and land concentration is on the rise.
Research shows that over the past 10 years alone, at least
80 million hectares of land have been leased in large-
scale land acquisitions —an area 20 times the size of the
Netherlands.”

Withinthis context,itis reported thatjust1percentofthe
world’s women actually own land.* When researchers
compiled an approximation of the distribution of land
by gender (in this case in five Latin American countries),
they found it to be “extremely unequal”.s

Add to this the reality that, in an era of climate change,
studies have pointed to increased desertification
and a marked decrease in land suitable for farming.

12 Thea Gelbspan and Vijay K. Nagaraj, “Seeding hope? Land in the inter-
national human rights agenda: Challenges and prospects”, Working
Paper (International Network for Economic, Social and Cultural Rights
(ESCR-Net), 2012).

13 Oxfam International, “Land grabs”. Available from www.oxfam.org/en/
grow/issues/land-grabs (accessed 12 June 2013).

14 International Center for Research on Women (ICRW), “The issue: Wom-
en’s assets and property”. Available from www.icrw.org/what-we-do/
property-rights (accessed 12 June 2013).

15 United Nations Millennium Project, Taking Action: Achieving Gender
Equality and Empowering Women (London, Earthscan, 2005).



Unpredictable rainfall and unseasonal temperatures
already present a major challenge to many farmers,
especially small landholders who have little capacity to
adapt through technology or diversification. In Africa,
the proportion of women negatively affected by climate-
related crop changes is reportedly as high as 73 per cent
in the Democratic Republic of the Congo and 48 per cent
in Burkina Faso.”

Because of increasing land pressures around the
world, the phenomenon of land-grabbing, and the ever
increasing commodification of land, some scholars have
noted that “the issue of women’s land rights is not only
important today, it is likely to become increasingly so
over time.”” All of these trends have dire implications,

16 International Union for Conservation of Nature (IUCN), Training Manual
on Gender and Climate Change (2009).

17 Bina Agarwal,“Gender and land rights revisited: Exploring new prospects
via the State, family and market”, Journal of Agrarian Change, vol. 3, Nos.
1-2 (January and April 2003).
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especially for women whose hold on land rights is
already tenuous at best and who are the first to lose
their claim on fertile soils.®

In order to ensure that women enjoy their rights in
practice, a broad conceptualization of land rights and
access to productive resources that is pro-poor, gender-
inclusive and responsive to human rights is vital.
This would be consistent with international human
rights standards and with the human rights-based
approach todevelopment.Austerity measures currently
being adopted in many countries should not roll
back progress made on the advancement of these
rights for women. States should prioritize investment
in women and in these rights in order to see the
greatest impact on sustainable development, in terms
of both national expenditure and contributions to
international aid.

18 Oxfam International, “Land grabs”.



|. INTERNATIONAL AND
REGIONAL LEGAL AND
POLICY FRAMEWORK

A.INTERNATIONAL LEGAL AND
POLICY INSTRUMENTS

Lack of access to land and other productive resources
has a negative impact on the enjoyment of various
human rights for women. Furthermore, the violation of
certain human rights, such as the right to information,
participation, association, freedom from violence, and
education, prevents women from accessing land and
other productive resources.

International legal and policy instruments lay out a
clear foundation for women'’s rights to land and other
productive resources. These rights are guaranteed in
various international human rights instruments, as
detailed below. As underscored by various international
human rights bodies and mechanisms, States have
the obligation to respect (refrain from interfering with
the enjoyment of the right), protect (prevent others
from interfering with the enjoyment of the right) and
fulfil (adopt appropriate measures towards the full
realization of the right) human rights related to access,
use and control over land and other productive resources.
States are also required to ensure equal access to land,
housing, property and other productive resources for
both women and men.

1. International human rights instruments
Various human rights instruments guarantee women'’s

equal rights related to access, use and control over land.

I'| International and regional legal and policy framework

The Universal Declaration of Human Rights, in its article
2, sets the principle of non-discrimination, including
based on sex, in the enjoyment of rights guaranteed
in the Declaration. Among many other rights, the
Declaration recognizes the rights to property, food,
housing and education.

The International Covenant on Civil and Political Rights,
in its article 3, guarantees equality between women
and men, and it prohibits discrimination based on sex,
among other grounds, in its article 2. The Covenant
also recognizes the rights to life, private and family life,
liberty and security of person, equality before the courts
and tribunals, information, freedom of movement,
association, assembly and expression, freedom from
torture and cruel,inhuman or degrading treatment, self-
determination, equal protection of the law, participate
in public affairs, and remedies.

Article 3 of the International Covenant on Economic,
Social and Cultural Rights similarly calls on States
parties to “undertake to ensure the equal right of men
and women to the enjoyment of all economic, social and
cultural rights set forth in the present Covenant” and
prohibits discrimination based on sex. The Covenant
also recognizes the rights to food, housing, education,
health, culture, work and association (trade unions).

The Convention on the Elimination of All Forms of
Discrimination against Women calls on States parties
to end discrimination against women in laws, policies
and practices, including through the adoption of
temporary special measures. Its article 2 obliges States



to “take all appropriate measures, including legislation,
to modify or abolish existing laws, regulations, customs
and practices which constitute discrimination against
women.” Its article 14.2 states that “States Parties
shall take all appropriate measures to eliminate
discrimination against women in rural areas in order to
ensure, on a basis of equality of men and women, that
they participate in and benefit from rural development
... This includes the right to education, access to
credit and loans, access to housing and the right to
participation. Importantly, it also includes guarantees
of equal treatment in land and agrarian reform as well
as in land resettlement schemes. Article 15.2 obliges
States to accord women equal legal capacity in civil
matters, in particular “equal rights to conclude contracts
and to administer property”. Article 16 calls on States
Parties to “take all appropriate measures to eliminate
discrimination against women in all matters relating to
marriage and family relations.” According to article 16.1
(h), States must ensure “the same rights for both spouses
in respect of the ownership, acquisition, management,
administration, enjoyment and disposition of property,
whether free of charge or for a valuable consideration.”
The Convention also guarantees many other rights such
as the rights to health or work.

The Convention on the Rights of the Child, the
International Convention on the Elimination of All
Forms of Racial Discrimination, the Convention on the
Rights of Persons with Disabilities and the International
Convention on the Protection of the Rights of All Migrant
Workers and Members of Their Families also guarantee
various rights related to access, use and control over
land and other productive resources.

The bodies that monitor the implementation of the
international human rights treaties, including the
Committee on the Elimination of Discrimination against
Women™ and the Committee on Economic, Social and
Cultural Rights* frequently call on States parties to
ensure women’s human rights related to access, use and
control over land and other productive resources.®

In its general comment No. 19 (1990) on protection of

19 See also CEDAW/C/CIV/CO/1-3, CEDAW/C/NPL/CO/4-5, CEDAW/C/TCD/
CO/1-4, CEDAW/C/ZMB/CO/5-6 and CEDAW/C/ETH/CO/6-7.

20 See also E/C.12/BOL/CO/2, E/C.12/1/Add.93 and E/C.12/1/Add.66.

21 See also articles 13,14.2,15.2 and 16.1 of the Convention on the Elimination
of All Forms of Discrimination against Women, and article 11 of the Inter-
national Covenant on Economic, Social and Cultural Rights.
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the family, the right to marriage and equality of the
spouses, the Human Rights Committee underscored
that “during marriage, the spouses should have equal
rights and responsibilities in the family. This equality
extends to all matters arising from their relationship,
such as choice of residence, running of the household,
education of the children and administration of assets.”

In 1988, the Human Rights Committee also issued its
views in Avellanal v. Peru. In that case, the petitioner
challenged the application of article 168 of the Peruvian
Civil Code, which stipulated that when a woman is
married only her husband is entitled to represent their
matrimonial property before the Courts. The Human
Rights Committee found that this provision contravened
Peru’s obligations under the International Covenant on
Civil and Political Rights.2

In its general recommendation No. 21 (1994) on equality
in marriage and family relations, the Committee on
the Elimination of Discrimination against Women
underscored that “the right to own, manage, enjoy and
dispose of property is central to a woman'’s right to enjoy
financial independence, and in many countries will be
critical to her ability to earn a livelihood and to provide
adequate housing and nutrition for herself and for her
family” (see also chap.1l1.D). It also stated that in countries
undergoing agrarian reform or land redistribution “the
right of women, regardless of marital status, to share
such redistributed land on equal terms with men should
be carefully observed.” The Committee remarked:

There are many countries where the law and
practice concerning inheritance and property
result in serious discrimination against women.
As a result of this uneven treatment, women
may receive a smaller share of the husband’s
or father’s property at his death than would
widowers and sons. In some instances, women
are granted limited and controlled rights
and receive income only from the deceased’s
property. Often inheritance rights for widows
do not reflect the principles of equal ownership
of property acquired during marriage. Such
provisions contravene the Convention and
should be abolished (para. 35).3

22 Communication No.202/1986, Views of 28 October 1988.

23 See also paragraphs 7-8, 26-29 and 30-34, as well as its general recom-
mendation No. 27 (2010) on older women and protection of their human
rights, paras. 26, 34, 47-48 and 51-53.



The Committee has also specifically recognized that “in
many States, including those where there is a community
property regime, there is no legal requirement that
a woman be consulted when property owned by the
parties during marriage or de facto relationship is sold
or otherwise disposed of. This limits woman'’s ability to
control disposition of the property and the income derived
from it” (see also chap. IIl.D). The Committee has noted
that discriminatory practices that prevent women from
acquiring ownership of land are prohibited, for example,
practices authorizing only the “head of household”to sign
officialdocumentation such aslandownership certificates
and receive pieces of land from the government. It has
urged governments to abolish the concept of head of
household in administrative practices and recognize joint
or co-ownership of land, as well as to amend national
legislation to ensure joint or co-ownership* (see also
chap.11.D and chap.IIl.E.2).

In its general recommendation No. 29 (2013) on the
economic consequences of marriage, family relations
and their dissolution, the Committee on the Elimination
of Discrimination against Women called on States
parties to “provide for separating the principles
and procedure dissolving the marriage relationship
from those relating to the economic aspects of the
dissolution. Free legal aid should be provided for women
without the means to pay for court costs and attorney
fees, so as to ensure that no woman is forced to forgo
her economic rights to obtain a divorce” (para. 42). The
Committee also reminded them that they are “obligated
to provide, upon divorce and/or separation, for equality
between the parties in the division of all property
accumulated during the marriage. States parties should
recognize the value of indirect, including non-financial
contributions with regard to the acquisition of property
acquired during the marriage”. They are also obliged to
“adopt laws relating to the making of wills that provide
equal rights to women and men as testators, heirs
and beneficiaries.” Regarding intestate succession, the
Committee also called on States parties to adopt laws
that ensure, inter alia, the prohibition of disinheritance
of the surviving spouse and the criminalization of
property dispossession/grabbing.

In Cecilia Kell v. Canada? the Committee on the
Elimination of Discrimination against Womenfound that

24 CEDAW/C/LKA/CO/7, paras. 38-39.
25 Communication No.19/2008, Views of 28 February 2012.
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Canada had violated articles 2 (d) and (e) and 16.1 (h) read
in conjunction with article 1 of the Convention by failing
to prevent the eviction of an aboriginal woman from her
house while she was seeking protection in a domestic
violence shelter. The Committee recommended, inter
alia, that Canada: compensate the victim and provide
her with adequate housing; and recruit and train more
aboriginal women to provide legal aid to women from
their communities, including on domestic violence and
property rights.

In its general comment No. 16 (2005) on the equal right
of men and women to the enjoyment of all economic,
social and cultural rights, the Committee on Economic,
Social and Cultural Rights stated that “women have
a right to own, use or otherwise control housing, land
and property on an equal basis with men, and to access
necessary resources to do so” (para. 28).2° The Human
Rights Committee, in its general comment No. 28 (2000)
on equality of rights between men and women, has also
stated that “the capacity of women to own property
.. may not be restricted on the basis of marital status
or any other discriminatory ground” and that States
parties must ensure that the “matrimonial regime
contains equal rights and obligations for both spouses
with regard to .. the ownership or administration of
property, whether common property or property in the
sole ownership of either spouse” (see also chap. I11.D).

The Committee on Economic, Social and Cultural Rights
in its general comment No. 7 (1997) on the right to
adequate housing: forced evictions highlighted the
disproportionate impact of evictions on women, stating
that “women in all groups are especially vulnerable given
the extent of statutory and other forms of discrimination
which often apply in relation to property rights (including
homeownership) or rights of access to property or
accommodation, and their particular vulnerability to acts
of violence and sexual abuse when they are rendered
homeless.”” Forced evictions can take place at the hands
of public actors, as well as private ones, in both rural and
urban contexts (see also chap.111.B).

26 See also its general comment No.7 (1997) on the right to adequate hous-
ing: forced evictions, para.10.

27 In the general comment, forced evictions are defined as “the permanent
or temporary removal against their will of individuals, families and/or
communities from the homes and/or land which they occupy, without
the provision of, and access to, appropriate forms of legal or other pro-
tection.” In its resolution 1993/77,the Commission on Human Rights also
affirmed “that the practice of forced eviction constitutes a gross viola-
tion of human rights, in particular the right to adequate housing”.



Forced evictions’ dire implications for women have been
well documented. For example, over the years, both the
United Nations Special Rapporteur on violence against
women and the United Nations Special Rapporteur
on the right to adequate housing have specifically
addressed women'’s experiences of violence within the
context of forced eviction.

States are required to implement specific measures
to prevent forced eviction, such as consultation with
affected persons, including women, availability of
remedies and compensation, and a series of procedural
requirements. Each of these procedural protections
applies to women and should consequently be seenin a
gender-sensitive manner.?®

Also the Committee on Economic, Social and Cultural
Rights in its general comment No.12 (1999) on the right
toadequatefood observed that availability in the context
of the right to food “refers to the possibilities either for
feeding oneself directly from productive land or other
natural resources, or for well-functioning distribution,
processing and market systems that can move food
from the site of production to where it is needed in
accordance with demand.” This generic framework is
equally applicable towomen.The Committee specifically
notes that national strategies to implement the right
to food “should give particular attention to the need to
prevent discrimination in access to food or resources for
food. This should include: guarantees of full and equal
access to economic resources, particularly for women,
including the right to inheritance and the ownership
of land and other property, credit, natural resources and
appropriate technology; .. maintaining registries on
rights in land (including forests)” (see also chap. IIL.E).

In its general comment No. 20 (2009) on non-
discriminationin economic,social and cultural rights, the
Committee states that “eliminating discrimination in
practice requires paying sufficient attention to groups of
individuals which suffer historical or persistent prejudice
instead of merely comparing the formal treatment
of individuals in similar situations. States parties must
therefore immediately adopt the necessary measures
to prevent, diminish and eliminate the conditions
and attitudes which cause or perpetuate substantive
or de facto discrimination. For example, ensuring

28 Women and the Right to Adequate Housing (United Nations publication,
Sales No. E.11.XIV.4), pp. 63-69.
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that all individuals have equal access to adequate
housing, water and sanitation will help to overcome
discrimination against women and girl children and
persons living in informal settlements and rural areas.”
For indigenous women, this means addressing systemic
forms of continuing discrimination related to States’
dispossession of indigenous peoples’ lands, territories
and resources.

The United Nations Declaration on the Rights of
Indigenous Peoples provides that indigenous peoples
have the right to the lands, territories and resources
which they have traditionally owned, occupied or
otherwise used or acquired and that States shall give
legalrecognitionand protectiontotheselands,territories
and resources. Such recognition shall be conducted with
due respect to the customs, traditions and land tenure
systems of the indigenous peoples concerned. The
Declaration also provides that indigenous women shall
be protected from discrimination and that particular
attention shall be paid to their rights and special needs.

The Convention concerning Indigenous and Tribal
Peoples in Independent Countries (No. 169) of the
International Labour Organization (ILO) provides that
“the rights of ownership and possession of the peoples
concerned over the lands which they traditionally occupy
shall be recognized.” In addition, the principle of “free,
prior and informed consent” provides that indigenous
communities have the right to give or withhold consent
to any proposed projects that may affect the lands
they customarily use, own or occupy. This principle is
acknowledged in several international human rights
instruments, including the United Nations Declaration
on the Rights of Indigenous Peoples.

2. International policy instruments,
principles, guidelines and
recommendations

In its Platform for Action, the Fourth World Conference
on Women called on Governments to enable women
to obtain affordable housing and access to land and to
undertake legislative and administrative reforms to give
women equal access to economic resources, including
the right to inheritance and ownership of land and other



property.® The Habitat Agenda, adopted at the second
United Nations Conference on Human Settlements,
committed Governments to providing legal security of
tenure and equal access to land to all people, including
women and those living in poverty, and undertaking
legislative and administrative reforms to give women
full and equal access to economic resources, including
the right to inheritance and to ownership of land and
other property3® The International Conference on
Population and Development (Cairo, 1994) also called
on Governments to promote and strengthen women'’s
access to productive resources, their ability to own land
and their right to inherit property3 More recently, at the
United Nations Conference on Sustainable Development
(“Rio+20"), Heads of State and Government resolved to
“undertake legislative and administrative reforms to give
women equal rights with men to economic resources,
including access to ownership and control over land
and other forms of property, credit, inheritance, natural
resources and appropriate new technology.”s

States are also called upon to support community
projects, policies and programmes that aim to remove
all barriers to women'’s access to affordable housing and
property ownership; promote awareness campaigns,
education and enabling practices regarding legal rights
with respect to tenure, landownership and inheritance
for women; and to promote mechanisms for the
protection of women who risk losing their homes upon
the death of their husbands.®In the Plan of Action of the
World Food Summit, Governments pledge to “promote
women’s full and equal participation in the economy,
and for this purpose introduce and enforce gender-
sensitive legislation providing women with secure and
equal access to and control over productive resources
including credit, land and water.”3

29 Report of the Fourth World Conference on Women, Beijing, 4—15 Septem-
ber 1995 (United Nations publication, Sales No. E.96.1V.13), chap. |, resolu-
tion1,annex Il, paras. 58 (m), 61 (b) and 165 (e).

30 Report of the United Nations Conference on Human Settlements (Habi-
tat ll), Istanbul, 3-14 June 1996 (United Nations publication, Sales No.E.g7.
IV.6), chap. |, resolution 1,annex II, para. 40 (b).

31 Report of the International Conference on Population and Development,
Cairo, 5-13 September 1994 (United Nations publication, Sales No. E.g5.
XI11.18), chap. |, resolution 1,annex, para. 3.18.

32 Report of the United Nations Conference on Sustainable Development, Rio
de Janeiro, Brazil, 20—-22 June 2012 (A/CONF.216/16), chap. |, resolution |,
annex, para. 240.

33 Report of the United Nations Conference on Human Settlements (Habi-
tat I1), chap. |, resolution 1,annex II, para. 78 (b), (€) and (g).

34 FAO, Report of the World Food Summit, Rome, 13—17 November 1996 (WFS
96/REP), part one, appendix, objective 1.3 (b).

I'| International and regional legal and policy framework

The General Assembly and other intergovernmental
bodies urge States to accord women full and equal
rights to land and other property3 The special
procedures of the Human Rights Council, in particular
the Special Rapporteurs on adequate housing3® the
right to food¥ and violence against women,*® and
the Representative of the Secretary-General on the
human rights of internally displaced persons,*® have
highlighted the difficulties faced by womeninaccessing
and controlling land and made recommendations to
address those issues.

Housing, land and property are interconnected and
often addressed together in many international human
rights standards.#> For example, the Basic principles
and guidelines on development-based evictions and
displacement (2007),+ developed by the then Special
Rapporteur on adequate housing, Miloon Kothari,
address the human rights implications of development-
linked evictions and related displacement in rural
and urban areas. They also include specific references
to women’s human rights and gender equality
requirements. Among other things, they encouraged
States to “adopt and implement special measures to
protect women from forced eviction” as well as to take
into account the differential impacts of forced evictions
on women when conducting an impact assessment (see
also chap. 111.B).

The Special Rapporteur also highlighted “the gap
between de jure and de facto protection of women'’s
right to adequate housing. In many countries, women'’s
rights are legally protected, but in practice, women are
socially and economically disadvantaged and face de
facto discrimination in the areas of housing, land and
inheritance rights.” In particular he noted that “gender-
neutral laws were interpreted and implemented in
ways that discriminate and disadvantage women.”#* In
resolution 2005/25, the Commission on Human Rights
recognized that “laws, policies, customs, traditions and

35 See, for instance, General Assembly resolutions 66/216 and 52/93 and
Commission on the Status of Women resolutions 42/1 and 49/8.

36 See A/HRC/19/53, E/CN.4/2006/118, E/CN.4/2005/43, E/CN.4/2003/55
and E/CN.4/2002/59.

37 See A/66/262,A/65/281,A/63/278 and A/HRC/9/23.

38 See A/HRC/17/26,A/HRC/14/22,A/HRC/11/6,A/HRC/4/34.and E/CN.4/2005/72.
39 See A/HRC/13/21/Add.4.

40 See also Women and the Right to Adequate Housing.

41 A/HRC/4/18, annex |.

42 E/CN.4/2006/118, para. 9.



practices .. act to restrict women’s equal access to
credit and loans also prevent women from owning and
inheriting land ...."#

With regard to security of tenure, in 2012 the Special
Rapporteur on adequate housing highlighted that it
“means a lot to families and individuals. It gives people
certaintyaboutwhattheycandowiththeirland orhome;
and it offers them protection from encroachments by
others. It often protects, increases and enables access
to public services and benefits. It increases economic
opportunities. It is a basis for women's economic
empowerment and protection from violence.”#

The Special Rapporteur on the right to food, Olivier
De Schutter, articulated States’ obligations to respect,
protect and fulfil in the context of the right to food and
land as “the right to food requires that States refrain
from taking measures that may deprive individuals of
access to productive resources on which they depend
when they produce food for themselves (the obligation
to respect), that they protect such access from
encroachment by other private parties (the obligation
to protect) and that they seek to strengthen people’s
access to and utilization of resources and means to
ensure their livelihoods, including food security (the
obligation to fulfil).” He also observed that “there remain
laws and social customs such as those ensuring that the
land of a deceased husband belongs to his sons, not to
his widow, despite the flagrant violation of women'’s
rights to which this leads” and “as a result, women still
represent a significant minority of the total number
of titleholders .."# In “Large-scale land acquisitions
and leases: A set of minimum principles and measures
to address the human rights challenge” (2009), he
recommended including sex-disaggregated data in
impact assessments.4

43 The Commission on Human Rights adopted resolutions 2000/13,2001/34,
2003/22,2004/21 and 2005/25 on women'’s equal ownership of, access to,
and control over land, and the equal rights to own property and to ade-
quate housing. The Sub-Commission on the Promotion and Protection of
Human Rights adopted resolutions 1997/19 and 1998/15 on women and
the right to land, property and adequate housing and 1999/15 on women
and the right to development. The Commission on the Status of Women
adopted resolution 42/1 on human rights and land rights discrimination.
Finally, the Report of the Secretary-General on women'’s equal ownership
of, access to and control over land and the equal rights to own property
and to adequate housing (E/CN.4/2002/53) contains information submit-
ted by countries and institutions relevant to land.

44 A/HRC/22/46, para.16.
45 A/65/281, paras. 2 and 31.
46 A/HRC/13/33/Add.2.
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In his report on women’s rights and the right to food, the
Special Rapporteur discussed the threats to women’s
right to food, identifying the areas that demand the most
urgent attention, such as ensuring women’s access to
productive resources. He reviewed the main obstacles
that women face in accessing land, extension services
and credit. He also noted that “in order to make a stronger
contribution to poverty alleviation and to women’s
empowerment, agriculture research and development
could take into account the specific constraints faced
by women and their preferences.” Finally, he highlighted
the importance of involving women in the design,
implementation and assessment of all policies.#

The Voluntary Guidelines to support the progressive
realization of the right to adequate food in the context
of national food security, adopted by the FAO Council
in 2004, also refer explicitly to land in the context of
the right to food. In particular, guideline 8 (access to
resources and assets) encourages States to “respect
and protect the rights of individuals with respect to
resources such as land, ... without discrimination” and,
where necessary and appropriate, to “carry out land
reforms and other policy reforms consistent with their
human rights obligations and in accordance with the
rule of law in order to secure efficient and equitable
access to land ..." It also provides that “States should
take measures to promote and protect the security
of land tenure, especially with respect to women,
and poor and disadvantaged segments of society,
through legislation that protects the full and equal
right to own land and other property, including the
right to inherit.”

States adopted the Voluntary Guidelines on the
Responsible Governance of Tenure of Lands, Fisheries
and Forests in the Context of National Food Security,
under the auspices of the FAO Committee on World
Food Security, in May 2012. They are the first guidance
on the governance of land negotiated by States
internationally. They reiterate the principle of gender
equality, calling upon States to “ensure that women
and girls have equal tenure rights and access to
land, fisheries and forests independent of their civil
and marital status” and provide guidance on various
aspects of the governance of tenure with reference to
the principle of gender equality.

47 A/HRC/22/50.



On indigenous women specifically, they provide that
“indigenous peoples and other communities with
customary tenure systems that exercise self-governance
of land, fisheries and forests should promote and
provide equitable, secure and sustainable rights to
those resources, with special attention to the provision
of equitable access for women. Effective participation
of all members, men, women and youth, in decisions
regarding their tenure systems should be promoted
through their local or traditional institutions, including
in the case of collective tenure systems” (see also
chap. Ill.H.1).

As a follow-up to the Voluntary Guidelines, a technical
guide aims to assist the implementation of their principle
of gender equality through the achievement of respon-
sible gender-equitable governance of land tenure.+®

The Guiding Principles on Internal Displacement (1998)
addressthe specificneeds of internally displaced persons
and include provisions on women’s rights related to land
and other productive resources. Among other things,
the Guiding Principles provide that “the authorities
concerned shall endeavour to involve those affected,
particularly women, in the planning and management
of their relocation”# (see also chap. Il.H.3).

The 2005 Principles on housing and property
restitution for refugees and displaced persons (“the
Pinheiro Principles”), endorsed by the United Nations
Sub-Commission on the Promotion and Protection
of Human Rights, are designed to protect the rights
of refugees and displaced persons and recognize the
principle of gender equality. They encourage States,
among other things, to “ensure the equal right of men
and women, and the equal right of boys and girls, inter
alia, to voluntary return in safety and dignity, legal
security of tenure, property ownership, equal access to
inheritance, as well as the use, control of and access to
housing, land and property”s (see also chap. Il1.H.3).

On HIV, the International Guidelines on HIV/AIDS and
Human Rights provide that “anti-discrimination and
protective laws should be enacted to reduce human

48 FAQ, Governing Land for Women and Men: A Technical Guide to Support
the Achievement of Gender-equitable Governance of Land Tenure, Gov-
ernance of Tenure Technical Guide No. 1 (Rome, 2013). Available from
www.fao.org/docrep/017/i3114e/i3114e.pdf (accessed 19 June 2013).

49 E/CN.4/1998/53/Add.2.
50 E/CN.4/Sub.2/2005/17, principle 4.

I'| International and regional legal and policy framework

rightsviolations against womeninthe context of HIV,so
as to reduce vulnerability of women to infection by HIV
and to the impact of HIV and AIDS. More particularly,
laws should be reviewed and reformed to ensure
equality of women regarding property and marital
relations and access to employment and economic
opportunity, so that discriminatory limitations are
removed on rights to own and inherit property, enter
into contracts and marriage, obtain credit and finance,
initiate separation or divorce, equitably share assets
upon divorce or separation, and retain custody of
children”s (see also chap. I1l.H.2).

B. REGIONAL LEGAL AND POLICY
FRAMEWORKS

Several provisions of the Protocol to the African Charter
on Human and Peoples’ Rights on the Rights of Women
in Africa address women’s land and property rights.
State parties are required to ensure that in the event of
separation, divorce or annulment of marriage, women
and men shall have the right to an equitable sharing
of the joint property deriving from the marriage; grant
to women, whatever their marital status, access to
adequate housing; promote women'’s access to and
control over productive resources such as land; and
guarantee their right to property (arts. 7,16 and 19). The
Protocol also provides that a widow has the right to an
equitable share in the inheritance of the property of her
husband, and that women and men have the right to
inherit, in equitable shares, their parents’ properties (art.
21). In addition, the Protocol requires that State parties
“take appropriate measures to ... provide women with
access to clean drinking water, sources of domestic fuel,
land, and the means of producing nutritious food” in
the context of women’s right to food security (art. 15).
The Framework and Guidelines on Land Policy in Africa,
adopted by the African Union in 2009, contains a specific
section on strengthening the land rights of women.s

51 International Guidelines on HIV/AIDS and Human Rights: 2006 Consoli-
dated Version (United Nations publication, Sales No. E.06.XIV.4).

52 The Land Policy Initiative (a joint programme of the tripartite consortium
constituted by the African Union Commission, the United Nations Eco-
nomic Commission for Africa and the African Development Bank) is now
moving towards assisting African Union member States in developing or
reviewing their land policies as well as in implementing and evaluating
these policies.



The Principles and Guidelines on the Implementation
of Economic, Social and Cultural Rights in the African
Charteron Human and Peoples’Rights also recognize the
principle of gender equality and women’s equal rights to
property and land. Among other provisions, they state
that the African States are obliged to “ensure equitable
and non-discriminatory access, acquisition, ownership,
inheritance and control of land and housing, especially
by women.This includes the obligation to take measures
to modify or prohibit harmful social, cultural or other
practices that prevent women and other members of
vulnerable and disadvantaged groups from enjoying
their right to property, particularly in relation to housing
and land” (para. 55 (viii)).

Through the African Union’s Declaration on Land Issues
and Challenges in Africa, African States have resolved to
“strengthen security of land tenure for women [who]
require special attention.”s> The Nairobi Action Plan on
Large Scale Land-Based Investments in Africa® also
embraces the promotion of “alternative land based
investment models” and underscores the importance
of “maximiz[ing] opportunities for Africa’s farmers,
with special attention to smallholders [NB the majority
of whom are women] and minimiz[ing] the potential
negative impacts of large-scale land acquisitions, such
as land dispossession and environmental degradation,
in order to achieve an equitable and sustainable
agricultural and economic transformation that will
ensure food security and development.”

In Europe, article 1 of Protocol No. 1 to the Convention
for the Protection of Human Rights and Fundamental
Freedoms states that “every natural or legal person is
entitled to the peaceful enjoyment of his possessions.
No one shall be deprived of his possessions except in the
public interest and subject to the conditions provided
for by law and by the general principles of international
law.” Article 14 of the Convention sets out the principle
of non-discrimination on any ground “such as sex, race,
colour, language, religion, political or other opinion,
national or social origin, association with a national
minority, property, birth or other status.”

The Recommendation of the Commissioner for Human
Rights of the Council of Europe on the implementation

53 Assembly/AU/Decl.1(XII1) Rev.1.

54 Adopted at the High Level Forum on Foreign Direct Investments in Land
in Africa, Nairobi, 4-5 October 2011.
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oftheright to housing of 30 June 2009 states that “equal
access to credit and finance, equal rights in respect of
inheritance of land and property and the elimination
of gender-biased customs and traditions that hinder
women'’s enjoyment of housing rights are critical issues.
Laws and policies must be articulated and implemented
in ways that recognise the specific constraints and
vulnerabilities of women in relation to the right to
housing.” The Recommendation also calls upon States to
“ensure that domestic violence laws include provisions
to protect women’s right to housing, including the right
to privacy and security.”ss

Article 17 of the Charter of Fundamental Rights of the
European Union provides that “everyone has the right
to own, use, dispose of and bequeath his or her lawfully
acquired possessions. No one may be deprived of his
or her possessions, except in the public interest and
in the cases and under the conditions provided for by
law, subject to fair compensation being paid in good
time for their loss”. The prohibition of discrimination
“based on any ground such as sex, race, colour, ethnic
or social origin, genetic features, language, religion or
belief, political or any other opinion, membership of a
national minority, property, birth, disability, age or sexual
orientation”is stated in article 21.

Article 31 of the Arab Charter on Human Rights states
that “everyone has a guaranteed right to own private
property, and shall not under any circumstances be
arbitrarily or unlawfully divested of all or any part
of his property.” According to article 3, each State
“undertakes to ensure to all individuals subject to its
jurisdiction the right to enjoy the rights and freedoms
set forth herein, without distinction on grounds of race,
colour, sex, language, religious belief, opinion, thought,
national or social origin, wealth, birth or physical or
mental disability” and “pledges to take all the requisite
measure to guarantee equal opportunities and
effective equality between men and women ...".

In consensus documents adopted by the Regional
Conference on Women in Latin America and the
Caribbean, States agreed to formulate and implement
public policies to broaden sustainable access for women
to landownership and access to water, other natural
and productive resources, services, financing and

55 CommDH(20009)s5, sects. 4.3.6 and 5 (6). See also Council of Europe Con-
vention on preventing and combating violence against women and do-
mestic violence.



technologies;*® ensure women’s access to productive
assets, including land and natural resources, and access
to productive credit, in both urban and rural areas;s” and
adopt an approach of gender, race and ethnic equality
and the corresponding measures in relation to economic,
fiscal and tax policy, agrarian reform, and access to
ownership of land, housing and other productive assets,
in order to ensure the equitable distribution of wealth.s®

In The Work, Education and Resources of Women: The
Road to Equality in Guaranteeing Economic, Social and
Cultural Rights, the Inter-American Commission on
Human Rights sets out a number of priority measures
that States should take to ensure women’s equal access
to and control over economic and financial resources,
including land, property and housing, such as adopting
legislative measures and creating the conditions that
will enable women to have full access to and control over
their economic resources, unencumbered by any form
of discrimination; reviewing any laws and policies that
might have a discriminatory impact on women'’s access

56 Quito Consensus, tenth session of the Regional Conference.
57 Brasilia Consensus, eleventh session of the Regional Conference.
58 Ibid.
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to and control over economic resources — both within
and outside of marriage; and guaranteeing adequate
and effective judicial remedies to enable women to
report violations of their right of access to and control
over economic resources.>

In Maria Eugenia Morales de Sierra v. Guatemala, the
Inter-American Commission on Human Rights dealt
with the property rights of married women. In that case,
the petitioner challenged the Guatemalan Civil Code,
which conferred the power to represent the marital
union upon the husband and empowered the husband
to administer marital property. The Commission found
those provisions to be in contravention of the obligations
of Guatemala under the American Convention on
Human Rights.®°

The list of international and regional legal and policy
instruments presented in this chapter is not exhaustive
but aims to offer a general view of the legal and policy
environment regarding women's rights to land.

59 OEA/Ser.L/V/11143 Doc. 59, para. 331.
60 Report No. 4/01, case 11.625.
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ll. AHUMAN RIGHTS-BASED
APPROACH TO WOMEN'’S
RIGHTS TO LAND AND OTHER
PRODUCTIVE RESOURCES

In order to create effective solutions which work for
women, embracing a human rights-based approach as
an overarching framework is key. A human rights-based
approach is a conceptual framework for the process
of human development that is normatively based on
international human rights standards and operationally
directed to promoting and protecting human rights.®
Solutions must reflect international human rights
standards, take due consideration of the specific needs
of women, promote women's rights, ensure that women
are able to meaningfully participate at all stages,
guarantee that women are empowered to know and
claim their rights, and provide for accountability and
access to remedies in cases where rights may have
been violated.®> A human rights-based approach has
been taken in the formulation of the recommendations
contained in this publication, which are also informed
by good practices to secure women'’s rights to land and
other productive resources.

Underahumanrights-based approach,theplans,policies
and processes of development are anchored in a system
of rights and corresponding obligations established by
international law. This approach should also be applied
to laws and regulations related to development issues.
This approach helps to promote the sustainability of
development work, empowering people, especially the

61The general information on the human rights-based approach concept
and on some of the principles contained in this publication is based on
OHCHR, Frequently Asked Questions on a Human Rights-based Approach
to Development Cooperation (2006).

62 See also United Nations Development Group, “The human rights-based

approach to development cooperation: towards a common understand-
ing among the United Nations agencies” (ibid., annex II).

most vulnerable and marginalized, to participate in
policy formulation and hold accountable those who
have a duty to act. People are accordingly recognized as
key actors in their own development, rather than passive
recipients of commodities and services.

This approach helps to identify rights-holders and their
entitlements and corresponding duty-bearers and their
obligations. It promotes strengthening the capacities of
rights-holders to make their claims and of duty-bearers
to meet their obligations. Under such an approach to
development, the main objective while developing laws,
policies and programmes should be the fulfilment of
human rights. Legislation, policies and programmes
should also address practices and traditions that
discriminate against individuals, in particular women.

Principles and standards derived from international
human rights instruments should guide the
legislation and policy processes as well as the
programming in all sectors, including land and
other productive resources, and in all phases of the
programming process: assessment and analysis,
programme planning and design (including setting
of goals, objectives and strategies), budgeting and
financing, implementation, monitoring (including the
use of indicators) and evaluation.®

Some of the human rights principles and standards
relevant to women’s access to, use of and control over

63 For more information on the use of indicators see Human Rights Indi-
cators: A Guide to Measurement and Implementation (United Nations
publication, Sales No.13.XIV.2).
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land and other productive resources are:* universality
and inalienability; indivisibility; interdependence and
interrelatedness; equality and non-discrimination;
participation and inclusion; accountability and rule
of law; transparency; empowerment, sustainability,
international cooperation and due diligence.

Universality and inalienability

Human rights, including those related to access, use
and control over land, are universal and inalienable. As
stated in article 1 of the Universal Declaration of Human
Rights, “all human beings are born free and equal in
dignity and rights.” All people everywhere in the world
are entitled to them. The human person to whom they
belong cannot voluntarily give them up. Nor can others
take them away from her or him.

Indivisibility

Human rights are indivisible. Whether of a civil, cultural,
economic, political or social nature, they are all inherent
inthe dignity of every human person.Consequently, they
all have equal status as rights, and cannot be ranked in

a hierarchical order.This applies also to women’s human
rights related to access, use and control over land.

Interdependence and interrelatedness

The realization of one right often depends, wholly or
in part, upon the realization of other human rights. For
instance, women'’s rights related to access to, control
over and use of land, including rights to food, housing
and property, are integrally related to women’s right to
full equality under the law, which requires that women
have legal capacity to own, administer and manage
property, as well as women’s right to a life free from
violence.

Equality and non-discrimination

All individuals are equal and are entitled to their human
rights relevant to access, use and control over land
without discrimination of any kind, such as race, colour,
sex, ethnicity, age, language, religion, political or other
opinion, national or social origin, disability, property,
birth or other status as explained by the human rights
treaty bodies.

64 The following principles were included in the human rights-based ap-
proach to development cooperation: towards a common understanding
among the United Nations agencies: universality and inalienability; in-
divisibility; interdependence and interrelatedness; equality and non-dis-
crimination; participation and inclusion; accountability and rule of law.

States must adopt all appropriate measures to eliminate
discrimination against women in access, use and control
over land and other productive resources; this includes
also the adoption of temporary special measures.®s Both
formal (de jure) and substantive (de facto) discrimination
should be eliminated. Eliminating formal discrimination
requires ensuring that a State’s constitution, laws and
policy documents do not discriminate on prohibited
grounds. For example, laws should protect women'’s
equal rights to own, inherit and administer property
and land. Eliminating discrimination in practice requires
more than a law stating that women have equal rights
to own, inherit and administer property. Practices,
customs and traditions that discriminate against women
should also be eliminated and special measures may be
required to enable women to claim these rights. States
have also to properly tackle the intersectional or multiple
discrimination suffered by many women — for example
elderly women, women with disabilities, women living
with or affected by HIV, indigenous women, refugee
or displaced women, or women belonging to minority
communities (see also chap.lll.H and chap.lll.A.2).

Participation and inclusion

Every person is entitled to active, free and meaningful
participation in, contribution to, and enjoyment of civil,
economic, social, cultural and political development for
the realization of human rights.

The principles of participation and inclusion have
to be considered in all phases of the legislation,
policy and programming processes: assessment and
analysis, programme planning and design, budgeting
and financing, implementation, monitoring and
evaluation. Access to information, as well as meaningful
consultation and participation in decision-making
instances, relevant to access, use and control over land,
should be equally guaranteed for both women and men
(see also chap. ll.A.1).

Accountability and rule of law

States and other duty-bearers are answerable for
the observance of women’s human rights related to
access, use and control over land and other productive
resources. In this regard, they have to comply with the
legal norms and standards enshrined in human rights
instruments. Where they fail to do so, aggrieved rights-

65 Convention on the Elimination of All Forms of Discrimination against
Women, art. 4.
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holders should be able to institute proceedings for
appropriate redress before a competent court or other
adjudicator in accordance with the rules and procedures
provided by law.

States should establish appropriate  monitoring
mechanisms and provide effective remedies as a matter
of priority to properly comply with their obligations of
respecting and protecting human rights relevant to
access, use and control over land (see also chap. 111.C).

Transparency

States are obliged to implement decision-making
processes in a transparent manner. Transparency
means that information is freely available and directly
accessible to those who will be affected by such
decisions and their enforcement. It also means that
enough information is provided and that it is provided
in easily understandable forms.

Transparency in the formulation and implementation
of public policies empowers the public to access social
services, participate in the formulation of policies and
demand protection of their rights.® Facilitating women'’s
access to information is a powerful strategy in protecting
their human rights related to access, use and control over
land and other productive resources.

Empowerment

A human rights-based approach is premised upon
empowering women and men to claim their rights.
States are obliged to undertake all necessary measures
to empower women so that their human rights relevant
to access, use and control over land and other productive
resources are realized on an equal basis with men.

Access to education, information and decision-making
processes are key to women’s empowerment (see also
chap..G).

Sustainability

States should design laws, policies and programmes
relevant to access, use and control over land that
sustainably ensure the equal enjoyment of humanrights
by women.Sustainability implies that infrastructure and
mechanisms critical to the realization of human rights
are resourced and maintained. With respect to land,
sustainability is also integrally related to environmental
protection.

International cooperation

States are obliged to use maximum available resources
for the progressive realization of rights relevant to the
access, use and control over land and other productive
resources. This includes the use of resources from
international cooperation. Development assistance
should also contribute to the realization of human rights.

Due diligence standard

States’ obligation to protect human rights means
that they should prevent others from interfering
with the enjoyment of the right. States should
protect both women and men against interference by
non-governmental actors —in particular land companies
(including transnational companies), armed groups,
traditional leaders, family and communities — with
human rights relevant to access, use and control over
land. States should undertake all measures with due
diligence to prevent human rights violations, protect
the victims,®” as well as prosecute and punish the
perpetrators of those violations.

66 Good Governance Practices for the Protection of Human Rights (United
Nations publication, Sales No. E.07.XIV.10), p. 5.

67 Protection programmes should take into account the specific threats
that women receive.
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[1l. GOOD PRACTICES TO
REALIZE WOMEN’S RIGHTS
TO LAND AND OTHER
PRODUCTIVE RESOURCES

A. OVERARCHING ISSUES AND PRACTICES

1. Ensure meaningful participation of women in decision-making

RECOMMENDATION
Laws, policies and programmes should:

+ Provide for the full participation of women, based on their informed, active, meaningful and effective
engagement in the formulation of laws, policies and programmes.

+ Ensure that women and women’s rights groups/collectives are effectively represented on equal terms with
men in all decision-making structures relevant to land and agriculture, including in mechanisms that have

a voting function.

+ Ensure that women and women'’s rights groups/collectives have full and accurate information about
decision-making processes relevant to land and agriculture, and are able to benefit from capacity-building
in this regard in order to ensure that their participation in decision-making is informed, active, meaningful

and effective.

+ Include temporary special measures where needed to ensure the meaningful participation of women in
decision-making processes relevant to land and agriculture.

Commentary

The right of women to active, meaningful and effective
participationinlegaland policy developmentis not only
crucial to ensuring good policy; it is also an essential
component of the human rights-based approach.
In order for participation to be active, meaningful
and effective, it must first and foremost be free
and informed, and decision-making bodies must be
accessible to women. Participation also broadly entails
both direct participation in decision-making as well as
effective and fair representation of women’s interests

1] Good practices to realize women'’s rights to land and other productive resources

and rights in decision-making bodies and institutions.
The right to participation applies to all stages of
law, policy and programme development, including
assessment and analysis, programme planning and
design, budgeting and financing, implementation,
monitoring and evaluation.

Women’s participation has successfully influenced

and benefited land policy processes in many contexts.
In Botswana, the Ministry of Agriculture initiated
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the development of the Agricultural Sector Gender
Policy Framework in 2003 to address the needs of
women so that they could more effectively participate
in agriculture. The goal of the Framework was to
“promote gender equality and equity in all agricultural
development processes to ensure the creation of
employment, reduction of poverty and achievement of
household and national food security.”®® This Framework
was approved at the ministerial level in July 2007 as a
guiding document for all processes and procedures in
the agricultural sector.

In Uganda, the process leading up to the adoption of the
Uganda National Land Policy (Final Draft) in March 201,
was hailed as a benchmark for high levels of collaboration
between the Government and civil society. From the start,
the multi-sectoral and multidisciplinary National Land
Policy Working Group included women’s rights groups
and activists. This greatly aided the agenda-setting
by clearly articulating the critical women'’s issues that
needed to be dealt with at policy level. It also ensured
consistent vetting of content to determine whether it
was supportive of women'’s land rights.

Temporary special measures can also be directed
towards the achievement of de facto or substantive
equality of women with men in the enjoyment of
their land rights. Under the Ugandan Land Act of 1998,
specific provisions ensure women’s representation in the
Uganda Land Commission, in district land boards and in
parish-level land committees. In Namibia, the National
Agricultural Policy of 1995 highlights the need to secure
the participation of women in agricultural development
and provides for women to be recognized as farmers in
their own right. Namibia’s Communal Land Reform Act
of 2002 also guarantees minimum representation for
women on community land management bodies and
is applicable to areas under customary law. Mexico’s
1971 Agrarian Law granted women the same land
rights as men, and consequently they were granted
a voice and vote in domestic decision-making bodies.
Cambodia’s Land Administration, Management and

68 FAO, Gender and Land Rights database. Available from www.fao.org/
gender/landrights/report/en/ (accessed 23 July 2013).
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Distribution Programme recognizes that women are
underrepresented in all institutions related to land and
seeks to ensure that cadastral commissions include
at least 30 per cent women.® The United Republic of
Tanzania’s Land Act of 1999 requires a “fair balance” of
men and women to be ensured in the appointment of
the National Land Advisory Council. In Zambia, the draft
national land administration and management policy
seeks to implement at least 30 per cent landownership
for women. In Uganda, the affirmative representation
quotas have been effective in bringing higher numbers
of women into decision-making positions at both policy
and legislative level and in professional organizations,
including the land management and administration
institutions.

Care must be taken to ensure that women’s
representation is meaningful. In addition to setting up
avenues which encourage and ensure participation,
it should also be borne in mind that women must
benefit from the necessary support in order to engage
effectively, including developing the technical and
substantive expertise needed to shape policy. As the
International Fund for Agricultural Development (IFAD)
has recognized “in all instances, training women on their
rights has proved extremely useful as it increases their
awareness of the claims they can make and provides
opportunities for enhancing their political capital and
their participation in the policy process.””

To make participation meaningful, women must have
access to information and training so as to prepare
them for engagement in participatory processes on
land-related law, policy and programming. Effective
engagement also implies that the participatory
processes themselves must be accessible and gender-
sensitive (see also case study 1 on Brazil and case study
6 on Rwanda). Quotas meant to support women’s
participation must also be adequately enforced.

69 Ibid.

70 IFAD, “Enhancing the role of indigenous women in sustainable devel-
opment: IFAD experience with indigenous women in Latin America and
Asia”, 2004.



CASE STUDY 1

PARTICIPATION IN PRACTICE: LESSONS LEARNED FROM PONTE DO
MADURO (RECIFE, BRAZIL)

Recife, the State capital of Pernambuco, is the second largest city of northeastern Brazil and it is a city
in which poverty is widespread. Afro-Brazilian women represent the poorest and are the majority of
those living in poverty. Informal settlements cover vast areas of the city.

Ponte do Madurois an informal settlement located in central Recife. It inc