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The Platform for International Cooperation on Undocumented Migrants (PICUM) was founded in
2001 as an initiative of grassroots organisations. Now representing a network of more than 140
organisations and 160 individual advocates working with undocumented migrants in more than 38
countries, primarily in Europe as well as in other world regions, PICUM has built a comprehensive
evidence base regarding the gap between international human rights law and the policies and
practices existing at national level. With over ten years of evidence, experience and expertise on
undocumented migrants, PICUM promotes recognition of their fundamental rights, providing an
essential link between local realities and the debates at policy level.

l. Introduction

This submission gathers PICUM'’s concerns regarding the need for reliable and high-quality information
data and statistics to better understand the situation of migrant workers and their families in Europe and
to promote consistent and coherent migration polices that guarantee the respect for undocumented
migrant workers’ and their families’ human rights.

This submission also highlights key challenges and good practices related to both the issues of
collecting reliable data on migration and ensuring data protection and correct data sharing.
Recommendations included in this submission aim at improving and developing effective systems for
data collection, strengthening the role of civil society, promoting coordination amongst other
stakeholders, and guaranteeing data protection by ensuring that information collected on undocumented
migrant workers and their families are used to their benefit and by delinking data collection on migration
from immigration and border control.

Il. Estimates of undocumented migrants on the global level

According to estimates produced by the IOM in 2010, approximately 10 to 15% of the world’s 214 million
international migrants are undocumented.! Yet on the global level, there is no authoritative source
specifically focusing on global trends and numbers on irregular migration and, as a result, the available
sources are either not comprehensive or not adequately shared. For example, the Organisation for
Economic Cooperation and Development (OECD), through its SOPEMIZ initiative, and the UN Statistics
Division collate data from various countries, which usually include estimates on irregular migration,
although this is not the primary focus of data collection. Similarly, the IOM regularly publishes data on
international migration trends and on how the issue of migration, including irregular migration, is
perceived by the public opinion.3



Estimates in the United States

The United States is one of few countries worldwide with credible estimates of the undocumented
population, due to the use of the government data collected through the census (see text box below).
Recent statistics on irregular migration estimate that 11.1 million undocumented migrants are currently
living in the country.4

Analysing Census Bureau data to gather qualitative information on
undocumented migrants in the United States

Research led by the Pew Research Center in the United States and by Jeffery Passel, a senior
demographer at the Pew Hispanic Center, provides a statistical portrait of the 11.1 million of
undocumented migrants living in the US.5

The Pew Hispanic Center estimates the stock of undocumented population using a “residual method,” a
widely accepted technique based on official government data. Under this methodology, a demographic
estimate of the foreign-born population with a regular residence status is subtracted from the total
foreign-born population: the residual is the source of population estimates of undocumented migrants.
The statistical findings of the Pew Research Centre are based on the Census Bureau’s 2011 American
Community Survey and feature not only the estimated number, but also detailed characteristics of
undocumented migrants living in the US. Topics covered include age, citizenship, origin, language
proficiency, living arrangements, marital status, fertility, schooling, health insurance coverage, earnings,
poverty and employment.

The research also analyses the work and social conditions faced by undocumented migrant workers
and the findings also focus on the situation of undocumented migrant children, and in particular on:
school enrolment, estimates of educational attainment, income, poverty rates and health conditions.®
According to recent estimates, around 1 million children in the United States are undocumented and
approximately 5.5 million children are born to undocumented migrant parents.” The research also show
that 46% of undocumented migrants in the United States are parents of children under 18 years of age
and analyses of the Census Bureau data also estimate that 9 million people currently live in “mixed-
status” families.® The Pew Research Center has also published several reports on public opinion about
immigration.®

Estimates in the European Union

In Europe, the Organization for Economic Cooperation and Development (OECD) estimates that each
year around half a million undocumented migrants enter the European Union. The OECD’s most recent
figures concerning undocumented migrants in Europe date from 2007, in which it was estimated that
between 10% and 15% of Europe’s 56 million migrants were undocumented. 0

Current estimates on irregular migration in the European Union are characterised by a generalised
inaccuracy and reliable and systematic data collection mechanisms still have to be developed and
implemented. In recent years, a number of studies have focused on measuring the total number of
irregular migrants in the EU.'" However, analyses of irregular migration are often confronted by
inconsistent terminology and incomplete and incomparable data between states. EU Member States
often rely on different standards to identify undocumented migrants and recorded irregular migration
mostly covers apprehensions at borders or irregular entries.




Research from the European Commission-funded “Clandestino” project refers to 1.9 to 3.8 million
undocumented migrants in Europe (see text box below). Prior to the completion of this project,
estimates ranged from 4.5 million to 8 million undocumented migrants in Europe and were quoted in
policy documents of the European Union."2 According to the findings of the Clandestino project, it
seems that the previous estimates quoted by the European Commission are the result of a long
quotation chain, initially relying on an old newspaper article that was quoted and re-quoted until it was
called a “recent estimate”.'3

The Clandestino Project: “Undocumented migration: Counting the Uncountable -
Data and Trends across Europe”

Easy access to well-documented and structured information is a necessary first step for creating more
transparency concerning the size of irregular migration. The Clandestino Project, funded by DG
Research, European Commission, was developed from 2007 to 2009 with the aim of collecting reliable
data on trends in irregular movement across Europe. The project aimed at providing an inventory of
data on migration stocks and flows in selected EU countries and at analysing the comparative data
collected. The project also aimed at developing a methodology for the use of data in the context of the
formulation of migration policies and at discussing the ethical issues involved in the collection of data
and in their use.™ The project also took into account and analysed policy-related factors that drive
migrants into irregularity.

In 2009, the Clandestino project produced minimum and maximum estimates of the size of the irregular
migrant population for 2008.'> The aggregate estimate presented by the Clandestino Project for
the 27 EU Member States ranged from 1.9 to 3.8 million undocumented migrants. 16

As a result of the project, a database on irregular migration in Europe has been created. The
Clandestino database provides an inventory of the data collected and estimates based on country
reports and indicators (i.e. the composition of the irregular migrant groups in the selected countries, age,
gender, nationality and economic sectors where regular migrants tend to overstay their work or
residence permits). The data collected through the Clandestino Project provided the basis for an in-
depth analysis of irregular movements at different entry points. The research results demonstrated that
irregular entry is the least frequent path of entry into the EU, and that consistent and evidence-based
migration policy could reduce patterns of irregularity in Europe.

National-level estimates

Most estimates of irregular migration are elaborated at the national level and available data are usually
scattered and largely incomparable. A comprehensive estimate of the number of foreign-born residents,
based on data collected through national censuses within 196 countries, is provided by the Population
Division of the United Nations Department of Economic and Social Affairs (UNDESA)."” However,
national censuses might underestimate the number of irregular migrants within a given country, as
undocumented migrants may avoid census interviews for fear of apprehension or data sharing with
public authorities.

The Spanish Municipal Population Register (Padrén Municipal):
collecting data on irregular migration at a national level

In Spain, local authorities are responsible for collecting demographic information within the Municipal
Population Register (Padron Municipal) on an on-going basis. The National Statistical Institute (INE) is
responsible for centralising, processing and publishing all data collected by local municipalities. The
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Padron collects data on resident population irrespective of migration status and therefore
undocumented migrants can be duly registered within national demographic statistics. The number of
undocumented migrants residing in Spain can therefore be inferred by comparing the number of
residence permits issued with the number of third-country nationals who have registered in the
Padron. 8

Estimates calculated in line with this methodology in 2012 show that the total number of undocumented
migrants in Spain was approximately 600,000.1°

Some studies have focused on quantifying the number of undocumented migrants currently not
recorded within national censuses, such as in in Argentina, where it is estimated?0 that the undercount
of undocumented migrants could be equivalent to the 1.3% of the total population. Estimates of the
number of undocumented migrants in South Africa, Thailand and the Russian Federation, range from
25% to 55% of the national population.2! In particular, according to the OECD, undocumented migrant
workers in the Russian Federation are estimated to reach a total of almost 5 to 6 million.22

The United Nations Development Programme (UNDP) estimates that irregular migration could average
around a third of all migration flows for developing countries, around 30 million migrants, based upon an
undercount of 100% of undocumented migrants who are not accounted for in country-level censuses.?

Disaggregated data on gender and age

Better data collection and estimates are of crucial relevance for policy-making in a number of fields such
as the provision of basic services and protection of undocumented migrant workers’ and their families’
human rights. Evidence-based and effective policy-making should take into account the important
gender and family component of irregular migration. However, in most countries, data collection
systems on irregular migration do not collect disaggregated information concerning socio-demographic
features such as gender and age. In this context, undocumented women and undocumented migrant
children tend to be omitted within qualitative migration statistics, that often fail to address the specific
barriers faced by undocumented migrant women and undocumented children when seeking access to
basic social rights, such as healthcare, education, housing and access to justice. As a consequence,
migration policies and other relevant social policies fail to take into account the specific situation faced
by undocumented women and children and to mainstream both a gender and a family-oriented
approach that would grant them social protection.

Data on women in the context of migration

The most recent UN figures indicate that 49% of the 214 million international migrants worldwide are
women.2* In 2000, the number of migrant women exceeded the number of migrant men in Latin
America and the Caribbean, North America, Oceania, Europe and the former Soviet Union.

According to a study conducted by the Pew Hispanic Research Center, women constitute 39.4% of the
adult undocumented population in the US and 58% of undocumented women in the US are in the
labour force.25 In Europe, in 2010, women averaged 18% of the migrants apprehended in the EU 27.26

In developed countries, the demand for caring and cleaning work, which has traditionally been
performed by women and to some extent by welfare services, is increasing. Undocumented women
employed in domestic work are at heightened risk of exploitation and abuse, including sexual abuse.
The fact that most domestic workers are female migrants performing informal, poorly paid and
unprotected work is a clear example of multiple discrimination, which should consistently be addressed




by labour migration policies. However, reliable estimates on the number of undocumented migrants
employed in the domestic sector have not yet been developed. The EU Fundamental Rights Agency
noted however that an estimate of the number of undocumented migrants employed in the domestic
work sector could be implied from data on recent regularisations in Spain and Italy, according to which
about 500,000 irregular third-country nationals employed in domestic work have been regularised in
those countries since 2002.2

Data on undocumented children

Data on undocumented migrant children remains particularly limited. For dependent migrant children,
this is partly due to the fact that children’s movements are often not recorded separately from their
parents. The Population Division of the United Nations Department of Economic and Social Affairs
reports that, globally, 16% of migrants are under the age of 20.28 However, there is a general lack of
official estimates on the number of undocumented children both at global and regional levels.

In Europe, Eurostat figures show that 41,455 of migrants apprehended in Europe in 2011 were
children.2® This figure included 16,250 children below the age of 14 and 25,205 between the ages
of 14 and 17.

The Council of Europe Parliamentary Assembly stated in 2011: “The rapporteur is at a loss to estimate
the number of undocumented migrant children in Europe”.3° However, some national level estimates on
undocumented children in Europe do exist. The Clandestino project estimated between 44,000 and
144,000 UK-born undocumented children out of a total of 417,000 - 863,000 undocumented migrants.
Following the data collated by Clandestino, the COMPAS research project at the University of Oxford
found an estimate of 120,000 undocumented children in the UK in 2011, of which over 85,000 are
thought to be UK-born.3

For comparison, Clandestino estimated 26,314 undocumented children in 2007 in Greece. This number
was derived from taking the number of third country nationals on the school and birth registry, and
subtracting an estimated number of regularly residing children aged below 18. In 2009 draft proposals
were brought forwards for a regularisation scheme for children born in Greece to migrant parents, or for
children who had been in Greece from early, formative years, and undertaken Greek school education.
Official discussion over the proposed scheme anticipated it to affect about 250,000 children, many of
whom would have been undocumented. It is unclear how figures were sought in the latter instance.

According to a study conducted by the Swiss Monitoring Office for Asylum and Foreigners’ Law,
children make up at least the 10% of undocumented migrants in Switzerland. This quote has also been
referred to by the Council of Europe Committee on Migration, Refugees and Population in 2011 when
discussing the issue of undocumented migrant children as a real cause for concern in Europe .32

In the United States, research conducted by the Pew Hispanic Center estimates that around 5.5 million
children in the US are born to undocumented migrant parents. Among children of undocumented
migrants, an estimated 4.5 million are born in the US and have acquired birthright citizenship and 1
million are foreign-born and therefore undocumented.33

The lack of migration statistics that give careful consideration to the specific issues facing
undocumented migrant women and mainstream a gender-based approach, leads to further inequalities,
discrimination and increased vulnerability of undocumented migrant women. Women and children are
disproportionately impacted by limitations of basic rights and by restrictive migration policies; in
particular, the lack of an independent residence status is a very common challenge faced by women




and children migrating to the European Union. Migration policies in Europe are often insensitive to the
needs of women and, for those experiencing violence, exploitation or misinformation, may actually
increase their chances of becoming undocumented. The issues around dependent residence status also
apply to children, and while not specifically discriminating against girls, may place them
disproportionately in situations of vulnerability to violence, abuse and exploitation. In this context, it is
crucial to promote better data collection on the specific situation faced by undocumented women and
children, especially in relation to health needs, access to justice and protection from violations of their
human rights, for migration policies to mainstream a gender perspective and to ensure adequate
protection of undocumented children’s and women’s human rights.

In light of the above, PICUM submits that the collection of reliable data on migration is a fundamental
prerequisite for consistent policymaking and that the development of sound statistics on migration would
have a direct impact on both increasing transparency and accountability of decision-making processes
on migration and on promoting inclusive social policies ensuring adequate protection for vulnerable
groups.

lll.  Migration and social policies: discrepancies about representation of
undocumented migrants in data collection and utilization of available data

In line with the policy framework established by the European Union’s Global Approach to Migration and
Mobility in 201134 and in line with the priorities set out within the Stockholm Programme for the EU area
of freedom, security and justice, “preventing and reducing irreqular migration” is an issue that remains at
the forefront of the EU policy agenda.® In this context, the lack of reliable, exact, timely and comparable
data on the number, living conditions and human rights of undocumented migrant workers and their
families in the European Union negatively affects the development and management of coherent public
policies on migration and on migration-related issues.

Although reliable statistical data is the key to the basic understanding of irregular migration and labour
migration, in Europe, quantitative and qualitative statistics on irregular migration are generally
incomplete, out of date or unreliable. In the absence of consistent statistics, policy decisions and public
opinions may be based on erroneous information possibly provided by biased sources. Improvement in
this area requires strong cooperation amongst all stakeholders involved, and better coordination at the
European level in order to gather comparable data and to implement consistent data collection systems
on irregular migration focused not only on acquiring information upon entry and exit of third country
nationals within the European Union, but also centred on documenting the living conditions and human
rights of undocumented migrant workers and their families currently living in Europe.

Developing reliable statistics on undocumented migrants to debunk myths

With the Tampere Agreement, the EU has situated migration around the prevention of irregular
migration and the facilitation of return, with a strong focus dedicated to border control, the fight against
trafficking in human beings and repatriation of migrants.3¢ The increasing securitisation and
criminalisation of cross-border movements of people and emphasis on border control has
overshadowed the relevance and need to address other causes of irregularity, such as inadequate visa
and residence policies, administrative failures, difficulties in understanding the complex procedures of
residence and work permits.37

Combating irregular entry is the key focus within EU migration policies in the fight against irregular
migration. However, when data on irregular migration are carefully contextualised, it becomes clear that
the political significance of irregular migration far outweighs its numerical significance.®® Frontex reports
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that the number of annual refusals of entry at the European borders amounts to 115,305 refusals,3®
however, according to the findings of the Clandestino research project, irregular entry is the least
relevant pathway into irregularity.4® Academics have long established that due to the militarisation and
intensification of border controls, migrants are forced to seek out alternative, more dangerous routes,
which increases the number of fatalities.#! Civil society organisations monitoring and mapping the
numbers of fatalities report that since 1988, nearly 15,000 migrants have died while trying to reach
Europe, the majority in the Mediterranean Sea area.*2

Although Frontex43 publicly admits that border control alone will not solve the issue of irregular
migration, it has still sought to broaden its activities, increase its budget and staff*> and supported the
EU’s plans for heavy investments in border technology and equipment such as satellites and drones .46
Considerable financial resources have been invested in border and visa management, detection of
irregular migrants, detention and expulsions to counteract the perceived threat posed by migrants
entering Europe.

Nonetheless, a number of EU legislative initiatives on migration, such as the EUROSUR regulation4’
have been allowed to be built on a very weak evidence base in terms of the necessity, suitability and
cost-effectiveness vis-a-vis the objective - reducing numbers of irregular migrants.® In the context of the
Smart Borders initiatives, launched by the European Union in order to allegedly better manage travel
flows and movements of third-country nationals across all external border crossing points of the
Schengen area, the European Union recently proposed the establishment of a European Entry-Exit
System (EES).#® The new system would provide data and systematically collect all entry and exit
records of third-country nationals crossing EU external borders.

Automated border-crossing procedures and controls, allowed within both the Smart Borders initiatives
and the draft EUROSUR Regulation, allow for a vast amount of personal data to be collected and
retained for a range of purposes, including the identification of specific “profiles” of third-country
nationals who might imply a threat to national security. In order to avoid the risk of profiling and in order
to ensure the safeguards established within the principle of non-discrimination and the right to private
life, PICUM submits that data collection systems that aim at gathering reliable data on migration should
be clearly delinked and separated from border control or surveillance purposes.

Importance of data to debunk myths about irregular migration

» Detention for migration purposes does not deter irregular migration.

“We already have the toughest mandatory detention regime in the Western developed world, yet
people still come to Australia...So | don’t think mandatory detention should be seen as a deterrent’.
Chris Bowen, former Australian Minister for Immigration and Citizenship, 2 November 2010.50

While detention is used worldwide as a mechanism for states to control migration, research has found
that detention is not an effective deterrent of irregular migrants and asylum seekers in either destination
or transit contexts.

A recent study®! highlighted that detention fails to impact on the choice of destination country and does
not reduce numbers of irregular arrivals, as undocumented migrants are usually not aware of detention
policies in the country of destination and do not convey the deterrence message in their countries of
origin. The study also underlined that, rather than being influenced primarily by immigration policies
such as detention, migrants usually choose destinations where they will be reunited with family or




friends; where they believe they will be in a safe, tolerant and democratic society; where there are
historical links between their country and the destination country; or where they can already speak the
language of the destination country.

In May 2011, a Global Roundtable organised by OHCHR and UNHCR on the issue of alternatives to
migration-related detention concluded that there is no empirical evidence that detention deters irregular
migration, despite the often significant cost to States of maintaining such a detention infrastructure.52

P No clear evidence shows that regularisation programmes encourage irregular migration.

“The Assembly is aware of the criticism put forward, including in Spain, that regularisation programmes
have a pull effect on irregular migration. The Assembly however considers that this pull-factor may be
exaggerated.”

Council of Europe, Parliamentary Assembly, 6 July 2007.53

In Europe, critics of regularisation often argue that regularisation programmes encourage increased
irregular migration. There is still, however, little evidence in support of this claim and scarce academic
research dedicated to this issue in Europe.5

Although recognising that regularisation programmes may have a subsequent “pull effect” for further
irregular migration, the Council of Europe has acknowledged that these concerns may be exaggerated
if other factors contributing to irregular migration, such as narrow front-door policies for regular
migration and difficulties in returning irregular migrants, are not taken into account.% The Council of
Europe has also recognised that regularisation programmes offer the possibility to protect the rights of
undocumented migrants, to tackle the underground economy and to ensure that social contributions
and taxes are duly paid.56

P No clear evidence shows that granting access to healthcare to undocumented migrants
encourages irregular migration.

"There is a difference between being civilised and being taken for a ride. [... Irregular migrants] are
effectively stealing treatment from the people of this country".
John Reid, former UK Secretary of State for Health, 30 December 2003.57

Many policy makers regard access to social services and access to healthcare as a concession rather
than a right, often arguing that granting access to social services and care would constitute a pull factor
that would lead to phenomena of increased irregular migration and health tourism. However, evidence
shows that access to healthcare is not a pull or a push factor for irregular migration.

In a report released in April 2013, Doctors of the World present hard data collected among their users
on the reasons for migration.®® The report shows that undocumented migrants are usually not aware of
their pathologies before migrating and often lack awareness on the functioning of the healthcare
systems in Europe and on their entitlements to health treatment. According to the findings of the report,
in 2012 health represented only a 1.6% share of the reasons for migration.

Moreover, concrete statistical evidence on substantial health tourism is usually difficult to produce. This
has been confirmed by the former UK Minister of Public Health, Melanie Johnson, who stated that: “it is
very difficult to produce figures. Historically, figures have not been collected by the Health Service, over
decades — never, basically — about levels of people using the service who are not resident or normally
resident in the UK”.5




Social policies: collecting qualitative information on undocumented migrants to promote
adequate protection of vulnerable groups

The collection of reliable qualitative data on undocumented migrants is a fundamental prerequisite for
consistent policymaking on social issues, such as adequate protection for victims of crime, access to
justice, access to healthcare, housing and access to education for undocumented migrants.

For example the European Commission, in its Third Annual Report on Immigration and Asylum, noted
that in 2010, 32.4% of third-country nationals aged 20-64 were at risk of poverty, compared to 15.0% of
the total population in the same age group.6° However, in order to develop its messages on poverty, the
European Commission relies on data provided by the Eurostat's Labour Force Survey and their EU
Statistics on Income and Living Conditions, which do not develop specific indicators to count and
monitor the situation of undocumented migrants. Thus EU indicators on poverty do not include
undocumented migrants, although the latter have been found to be overwhelmingly in situations of
poverty.5!

Similarly, the European Commission highlighted that, in 2010, the rate of early school leaving among
third-country nationals aged 18-24 was 33.0%, compared to 14.1% of the total population in the same
age group. However, being based on findings of the EU Statistics on Income and Living Conditions, this
data also does not include undocumented children. According to UNICEF, undocumented children are
often excluded from accessing higher education, which in some countries includes education from the
ages of 16 to 18, as well as post-18 education.t2 The lack of opportunities for undocumented children to
pursue further education can have significant negative effects for children’s identity formation, friendship
patterns, aspirations and expectations, and social and economic mobility. Under these circumstances,
undocumented children are at risk of leaving school early, even when education is accessible, due to
limited chances for further education and job opportunities. Although specific concerns relating to
undocumented children are highlighted within official documents, the collection of disaggregated data on
undocumented migrants is urgently needed in order to properly address the issue of social exclusion.

The lack of inclusive social policies providing adequate protection for vulnerable social groups
disproportionately places undocumented migrants in situations of increased vulnerability to violence,
abuse and exploitation. In this context, it is crucial to promote better data collection on the specific
situation faced by undocumented migrants, especially in relation to health needs, access to justice and
protection from violations of their human rights, for migration and social policies to ensure adequate
protection of undocumented migrants’ human rights.

Lack of representation of undocumented migrants as a vulnerable group in EU statistics in
relevant social policies

P Gender-based violence against women: addressing lack of statistics on undocumented
women

“By gathering information you can state: ‘300 undocumented women approached us’[...] but that doesn’t impact
on many people [...]. But, when you can show the human face behind that, someone who has come here in
good faith, has children, worked, and now find themselves trapped in an exploitative situation,

this has an impact’.

Bethan Lant, Praxis, UK83




In the Council Conclusions on the Eradication of Violence Against Women in the European Union, the
Council of the European Union highlighted the problem of a persistent lack of comparable data, as
have various civil society organisations and researchers.®* To address this problem, the European
Parliament, in its Resolution of 25 November 2009 on the Stockholm Programme, asked the European
Union Agency for Fundamental Rights (FRA) to collect comparable data on violence against women.$5
Following the parliamentary resolution, the FRA is currently preparing a survey aiming at gathering
information on women’s exposure to gender-based violence across Europe. As part of the survey,
40,000 women across the 27 EU Member States and Croatia will be interviewed on barriers they face
in reporting crimes to the police and in accessing justice, healthcare and victim support services.

Although this initiative is a crucial step towards the collection of nuanced evidence on gender-based
violence for policy-makers, undocumented women are not included in the survey. Hence, specific
barriers they face unlikely to be included within the results of the research, unless a specific focus
within the survey is dedicated to analysing the situation of undocumented women by also collecting
anonymous background information on the issues faced by undocumented migrant women.

» Child poverty in the European Union: addressing invisibility of undocumented children
within EU statistics

“Children living in a migrant household face a much higher risk of poverty than children whose parents
were born in the host country. In most countries the risk of poverty rate they face reaches 30% or more
and is two to five times higher than the risk faced by children whose parents were born in the country
of residence”.

European Commission, January 200866

In order to effectively address the issue of children’s well-being in Europe and in order to tackle child
poverty, it is essential to rely on statistics that include the specific issues faced by undocumented
migrant children residing in the European Union, either accompanied or unaccompanied.

The European Commission recently issued a recommendation on “Investing in children: breaking the
cycle of disadvantage” with the aim of encouraging regional and local authorities to follow EU
guidelines on reducing child poverty and social exclusion, and promote child well-being.8” The
recommendation recognises the particular vulnerability of undocumented migrant children and calls for
EU Member States to ensure access to healthcare for all children, listing undocumented children as
one of the groups requiring special attention.

Although the explicit recognition of the increased vulnerability of undocumented migrant children is a
considerably positive development within EU policies, a lack of specific indicators accounting for issues
faced by undocumented children would lead to inaccurate monitoring frameworks that would eventually
jeopardise the implementation of measures addressed at tackling child poverty.68

In parallel to the implementation of the European Commission’s Recommendation against child
poverty, a recent report released by the EAPN and Eurochild, highlights that one out of four children in
the European Union is at risk of poverty or social exclusion, that is 25 million children. However,
specific data and indicators on child poverty and social exclusion of undocumented migrant children are
still not available. Recognising that undocumented migrant children are particularly exposed to the risk
of poverty and social exclusion, the study highlights that improving the overall collection of survey data
on children’s well-being at national and EU levels is important but not sufficient, as surveys will not
capture the situation of undocumented migrant children and other groups of children who remain
‘hidden” or invisible in data collection.8® Specific additional studies on undocumented children are
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urgently needed, using both statistical as well as qualitative data, to develop a comprehensive picture
of the situation of their social exclusion.

P Homelessness and access to shelters in the EU: addressing lack of official data on
undocumented migrants

“The limited available data suggests considerable social difficulties, and a worrying state of health, both
physical and psychological. The situation of children — the majority of whom are not considered children
at risk despite unsafe living conditions — seems particularly alarming... The tightening of policies on
asylum and immigration, along with the limitation of planned lodging solutions, seems to relegate more
and more people, including families, to the domain of assistance to the homeless.”

Observatory of the Paris Samusocial’0

Access to homeless shelters is not guaranteed for undocumented migrants in most countries, but is an
increasing concern as service providers across Europe see growing numbers of undocumented
migrants reaching out to their services. Belgian organisations have reported that around 80% to 90% of
users of winter shelters in Brussels are undocumented.”" According to a survey conducted in 2008 in
Spain, 63% of homeless services users were migrants and street counts in Barcelona and Madrid
reported that respectively around 14% and 10% of people found sleeping rough were undocumented.’2
State run long-term shelters often set conditions such as regular residence status or social security
registration to allow access. In a similar vein, private facilities are also reluctant to accept
undocumented homeless migrants for long-term shelter programmes.

According to the civil society survey conducted by the European Union Agency for Fundamental Rights
as part of a study on the fundamental rights of undocumented migrants in Europe, NGOs consider the
share of undocumented migrants as rather high among the homeless population in Belgium, Cyprus,
Denmark, Italy and Greece.”

According to estimates reported by the European Commission for 2009, every night, around 410,000
people were found to be either roofless or houseless in the European Union: this could imply that
around 4.1 million people in the European Union are exposed to rooflessness and houselessness
every year.”* According to studies conducted by the European Commission, in most EU Member
States homelessness seems to be on the rise: over the past five years up to mid-2011 homelessness
significantly increased in fifteen Member States.”> However, disaggregated data showing the
percentage of homeless undocumented migrants are currently not available.”8

In many countries the obligation to share data with immigration authorities and detection practices that
undermine fundamental rights continue to be among the difficulties faced both by undocumented
migrants and service providers. Better data concerning access to homeless shelters for undocumented
migrants and the practical barriers preventing them from accessing basic social services is of key
importance for the development of inclusive policies on access to housing and homeless shelters.

IV.  Collecting data on undocumented migrants through qualitative studies
and implementation of relevant legislation

Although estimates of the size of undocumented population may not reach the degree of accuracy that
estimates of the size of regular migration achieve, developing reliable methods for data collection is of
key importance. A variety of methods can be used for estimating the size and structures of irregular
migration. However, studies providing qualitative information on undocumented migrants are also
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essential both for the development of sound migration policies and as a tool for monitoring the
implementation of existing provisions addressing the issue of irregular migration.”” Moreover, in order to
serve to the ultimate purpose of informing coherent and consistent migration policy-making, data on
irregular migration needs to be carefully analysed and properly contextualised.

Qualitative data collection on undocumented migrants

In terms of data collection and analysis of reliable migration statistics, linkages and close cooperation
amongst researchers, civil society organisations and policymakers are essential to promote evidence-
based policies and ensure appropriate monitoring of the impact of current migration legal systems on
undocumented migrant workers and on their families. In this context, civil society organisations play a
key role in promoting evidence-based policies as a mean to improve the efficiency and rationale of
migration policies and to promote the transparency of the policy-making process.

Promoting qualitative data collection on undocumented migrants through studies on legal
entitlements and access to services in the EU

» European Union Fundamental Rights Agency (FRA): mapping the fundamental rights of
irregular migrants in the European Union

The European Union Fundamental Rights Agency (FRA) published a comprehensive comparative
report on the fundamental rights of irregular migrants in the European Union in 2011.78 The FRA
reviewed available literature and legal sources, sent a set of questionnaires to national and local
authorities as well as civil society representatives and interviewed migrants in an irregular situation and
those who work with them. Based on the findings of this research, the report advises on how
fundamental rights should be incorporated in policies, laws and administrative practices affecting
migrants in irregular situations.

# Médecins du Monde - European Observatory on Access to healthcare

The European Observatory on Access to healthcare, an initiative of Doctors of the World, collects data
on undocumented migrants accessing healthcare treatment within the organisation’s health centres
across Europe. A report recently published by Doctors of the World provides data on undocumented
migrants accessing healthcare within 14 cities across seven countries in the course of 2012.79 It covers
a sample of 8,412 patients, 19,302 consultations (including 10,968 medical consultations) and 11,921
diagnoses. The report combines quantitative data with qualitative information on the issues faced by
undocumented migrants seeking access to healthcare, on their mental health, perceived health,
housing situation and situations of violence or abuse.

» National Working Group on Migrant Children (ltaly): disaggregated data collection on
access to healthcare

The ltalian Paediatric Society National Working Group on Migrant Children (GLNBI) was established
within the network of Slp (The Italian Paediatric Society). The working group was initially established to
identify trends of health problems and challenges facing migrant children in Italy on a daily basis. To
this end the group undertakes local and national epidemiological investigations, creating the evidence
base for GLNBI’s research initiatives. By conducting isolated research on specific groups of migrant
children, the study is able to compare the core barriers to accessing healthcare for each “category” of
migrant child. By focusing on the prevalent health needs of undocumented children nationwide, the
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group of professionals is well placed to advise government on gaps in service provision.

To collect data on migrant children, the GLNBI use ISTAT, Italian national statistics as a baseline.
Nonetheless, ISTAT statistics tend not to reflect monitoring of irregular migrants, and therefore GLNBI
also cross-refer to CARITAS/MIGRANTES data.& This data, published in annual reports on migration,
is disaggregated to provide specific data on irregular migrants. GLNBI's methodology includes the
comparison of data from official sources such as ministerial data from police reports, with other data
from regularisation programmes and the Italian social services and border controls.

Monitoring the implementation of relevant legislation to gather data on undocumented
migrants

Monitoring and evaluating the outcomes of the implementation of migration policies and assessing the
achievement of the ultimate objectives of legal measures concerning irregular migration is of key
importance in order to assess the effectiveness of migration policies. Monitoring and evaluation
frameworks might also serve as effective tools to gather information on the impact of social and
migration policies on undocumented migrants.

Although undocumented migrants are increasingly being recognised within several policy documents as
a particularly vulnerable group, monitoring frameworks established within EU migration policies and
laws do not usually provide for specific indicators aiming at recording the impact of migration and social
policies on undocumented migrants.

Gathering data on undocumented migrants through implementation of relevant EU directives

» Employers’ Sanctions Directive

The Directive 2009/52/EC on “providing for minimum standards on sanctions and measures against
employers of illegally staying third-country nationals” aims both at reducing irregular migration and at
tackling labour exploitation of undocumented migrant workers in the European Union by introducing
measures that criminalise irregular migration and impose sanctions on individuals employing
undocumented migrants.8' EU Member States had to transpose the directive by 20 July 2011 and the
European Commission is currently assessing the implementation of the directive at national levels. The
European Commission will publish a report assessing the implementation of the Directive within EU
Member States by 20 July 2014.

As part of the monitoring process, the Commission should consider whether national policies
transposing EU measures at national levels ensure that the ultimate aim of the directive is achieved, in
other words, the Commission should assess whether introducing sanctions against employers of
undocumented migrants has in effect led to an overall decrease of irregular migration in the EU. In
assessing the impact of the measures introduced by the directive, it is crucial that specific concerns
faced by undocumented migrant workers are taken into account. In particular, the enhancement of
migration control that has to follow the introduction of sanctions against employers who hire
undocumented workers, has the unintended counter-effect of preventing undocumented migrant
workers who may face exploitation to approach labour authorities and might encourage stigmatisation
of the employment of third-country nationals.

The monitoring process of the implementation of the Employers’ Sanctions Directive should also serve
the purpose of collecting more accurate information on the levels of exploitation and violation of
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undocumented workers’ labour rights at national levels. In order to effectively strengthen the protection
of undocumented migrant workers facing exploitation and abuse, accurate indicators for the monitoring
process of the directive’s implementation have to be developed.

¥ Return Directive

The impacts of the application of Directive 2008/155/EC on “common standards and procedures in
Member States for returning illegally staying third-country nationals” are currently under assessment by
the European Commission.82 The Commission will have to report on the impacts of the implementation
of the directive by the end of 2013.

The evaluation will have to take into account the impacts on undocumented migrants of the provisions
introduced by the directive by identifying the practical implementation of the benchmarks set out by the
Return Directive and by identifying potential shortcomings of the practical implementation of the
directive’s provisions at national levels. The evaluation of the European Commission will also have the
ultimate aim of informing the debate on possible further development of the EU return policy and it is
therefore of crucial importance that issues directly concerning the situation faced by undocumented
migrants within the return process are analysed and given careful consideration.

» Anti-Trafficking Directive®

Following the passing of the deadline for EU Member States to transpose the EU Anti-Trafficking
Directive, the European Commission recently published its first report on trafficking in human beings in
Europe.® The findings of the report show that trafficking in the EU has increased between 2008 and
2010. 23,632 people were identified or presumed victims of trafficking in the EU over the 2008-2010
period. Data collected across Europe also show that about half of the traffickers convicted have EU
citizenship (mostly from Bulgaria, Romania, France and Germany) and that the number of identified
victims who are not EU citizens disproportionately increased: from 12 % in 2008 to 37 % in 2010 for the
men and from 18 % to 39 % for women. To date, only 6 out of the 27 EU Member States have fully
transposed the EU Anti-Trafficking Directive.

The directive reflects the Commission’s approach to trafficking focused on prevention, prosecution of
perpetrators and protection of victims, and establishes specific provisions on victims’ protection and
unconditional assistance. The Commission is now tasked with assessing the extent to which EU
Member States have taken all the necessary measures in order to comply with the directive and with
reporting, by 6 April 2016, on the impact of the provisions established within the directive on the
prevention of trafficking in human beings.

In order for the Commission to adequately assess the impacts of the directive, it is crucial that clear
indicators that consider undocumented migrants’ particular vulnerability are developed, in order to
better assess the effectiveness of the EU measures for preventing trafficking, exploitation and abuse.

F Victims’ Directive

The Directive 2012/29/EU, establishing “minimum standards on the rights, support and protection of
victims of crime,” was adopted on 25 October 2012.85 The directive aims at strengthening the rights of
all victims and their family members, irrespective of their residence status, to information, support and
protection as well as their procedural rights when participating in criminal proceedings. In particular,
Article 1 of the Directive states that the rights set out in the Directive shall apply to victims in a non-
discriminatory manner, including with respect to their residence status. The directive also includes
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provisions aimed at ensuring that victim support services are effectively made available and accessible
to all victims of crime in the European Union.

Although the directive sets out minimum rights for all victims, including undocumented migrants, to be
respected and ensured within the whole territory of the European Union, practical measures that would
allow undocumented migrants who have been victims of crime to benefit from the guarantees provided
by the directive would have to be implemented in order to ensure that all victims have access to the
rights of information, support, respect and protection. Similarly, the monitoring process on the
implementation of the directive within EU Member States national legal frameworks will have to
specifically assess the extent to which undocumented victims of crime are ensured effective access to
justice and victim’s support services.

P Indicators on integration of migrants — Eurostat

The European Parliament adopted on 14 March 2013 a resolution on the integration of migrants, its
effects on the labour market and the external dimension of social security coordination.8¢ The
resolution emphasizes the importance of domestic work, including personal care work, as a source of
employment among migrant women in the European Union and, recalling that often migrant domestic
workers have no formal contract or social protection and earn very low wages, the Parliament calls on
all Member States to ratify ILO Convention 189 on domestic work without delay.

Within their motion for a parliamentary resolution presented to the European Parliament by the
Committee on Employment and Social Affairs, the committee called for solutions to be found in relation
to the “desperate situation of undocumented migrants and failed asylum seekers” and highlighted that
undocumented migrants have very few prospects for integration and that opening up channels for
regularisation would improve integration prospects.®” In this context, it is interesting to note that,
although the European Union seem to acknowledge the increased vulnerability and low integration
prospects of undocumented migrants, specific indicators aiming at measuring the integration of
undocumented migrants in Europe have not yet been developed.

In line with the Zaragoza Declaration88, calling upon the European Commission to establish common
indicators on migrant integration, a pilot study developed by Eurostat in 2011 identified relevant
indicators of integration within the policy areas of employment, education, social inclusion and active
citizenship.8® Although the Eurostat indicators of migrant integration aim at monitoring the impact of
migration policies within the European Union, these indicators do not take into account the impact of
migration policies on the integration of undocumented migrants and therefore do not ultimately provide
a reliable overview of migrant integration.

V.  Data sharing: ensuring data protection and isolating data collection from
law enforcement

Data collection and the creation of specific databases to register irregular migration are often related to
the establishment of border or in-country migration control mechanisms that would allow for a large
amount of data on border crossings to be stored as part of national or regional databases. These
practices might however become highly problematic in terms of the potential impact on undocumented
migrant workers’ and their families’ fundamental rights, privacy, data protection, due process, the
presumption of innocence and democratic accountability.
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Moreover, databases that aim at gathering data on migration based merely on the collection of
information upon border crossing usually fail to take into account the vulnerability inherent to certain
groups of migrants, who might experience significant barriers in accessing information on their personal
data and in accessing effective remedies in case of violation of their fundamental rights to privacy or
non-discrimination.90

The role of civil society organisations, professionals, local authorities and public institutions in
data protection and sharing

P Sanctuary cities in the United States and in Canada: emblems of social inclusion

When approaching the issues of ensuring data protection and correct data sharing, it is important to
highlight the key role played by local authorities in ensuring the realisation of the human rights of
undocumented migrants. In this context, local and municipal authorities both in Canada and in the
United States are increasingly accepting to become “sanctuary cities”: local and municipal realities that
offer comprehensive protection measures for undocumented migrants’ human rights. As part of other
broader “sanctuary policies” addressed at promoting the social inclusion of undocumented migrants,
local authorities in the United States and in Canada also adopt confidentiality principles that would
guarantee to undocumented migrants the right to access justice and other social services without the
risk of being apprehended or reported to the immigration authorities.®1

P Guidelines on fundamental rights considerations in apprehension of undocumented
migrants

The EU Fundamental Rights Agency (FRA) has reported that while states have a right to control
immigration, certain enforcement measures, such as reporting obligations, data sharing, or arresting
migrants in front of schools, have a negative and often disproportionate impact on the effective
exercise of the fundamental rights of irregular migrants,2 and has subsequently developed guidelines
for immigration enforcement officials.9

As reported by the EU Fundamental Rights Agency, practices of data sharing of sensitive and non-
anonymised data on irregular migration have a highly detrimental effect on undocumented migrants’
human rights. For example, in the UK, rules that came into effect on 1 August 2011 impose a duty on
National Healthcare System (NHS) staff to provide the UK Border Agency with details of patients owing
to the healthcare system £1,000 or more.9 This practice would have seriously detrimental effects for
destitute undocumented migrants seeking access to health treatment and is clearly in breach of the
universal right to health.

» Public nurseries in Crete (Greece)

In a context of rising xenophobic tensions and racist violence against migrants in Greece, the Greek
Vice-Minister of Interior, Evripidis Stylianidis, sent a letter to municipalities in the island of Crete on 2
October 2012, requesting public nurseries to compile a list of non-Greek children currently attending
nurseries including their country of origin. The Vice-Minister stated that the aim of the survey was to
collect information as a response to a specific Golden Dawn MP's question raised in the Greek
Parliament.

As a result of the call of the Vice-Minister of Interior, civil society in lerapetra, in the island of Crete,
mobilised in order to protect the right of all children to access public nurseries, irrespective of their
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ethnicity, religion, race, nationality or residence status.%
P “Non siamo spie” (“We aren’t spies”) (Italy)

In February 2009, the Italian government sought to introduce a provision requiring public officials and
health professionals to report the personal details of undocumented migrants they came into contact
with to the immigration authorities. In requiring doctors to report the status of their undocumented
patients to the authorities, the proposed provision contravened Article 32 of the Italian constitution,
which protects the right to health without limitations or qualification.

In response to the proposed provision, Societa Italiana di Medicina delle Migrazioni (SIMM), Médecins
sans Frontiéres (mSF), Associazione Studi Giuridici immigrazioni (ASGi) and Osservatorio italiano sulla
Salute Globale (OiSG) came together to launch a joint public statement entitled “Prohibition of
Reporting: We are doctors and nurses, not spies”.% The statement drew attention to the discriminatory
proposed provision, highlighting that uniting healthcare provision with the detection function of
immigration authorities would marginalise health for undocumented migrant patients and propel them
into a health protection chasm. The statement continued to admonish that the proposed provision
would only create alternative, underground healthcare provision that would not fall under the
supervision or control of Italian authorities. The statement was co-signed by healthcare professionals
and lay members of civil society before being sent to the ltalian Senate and subsequently to
Parliament.

To raise awareness about the discriminatory provision and to support the joint statement, the coalition
organised a torchlight procession on 2 February 2009 in front of the Italian Senate. Health
professionals, NGOs, representatives of civil society and concerned citizens joined the procession to
show solidarity for the statement and the greater symbolic concern for undocumented migrants’ access
to healthcare. As a result of the civil society mobilisation, the proposed provision was not implemented
in ltalian law. The ltalian Home Office issued a circular on 2 December 2010 publicly confirming that
access to healthcare services does not impose any sort of duty to report upon healthcare professionals
or public security authorities except where the Law explicitly imposes a duty upon public officials to
report.9’

The misperception that irregular migration poses threats on national security and state sovereignty
needs to be corrected through careful and objective analysis and contextualisation of available data. As
discussed above, the political sensitivity of the issue of irregular migration generally outweighs its
numerical significance. Irregular migration does occur in significant numbers, but it represents a fairly
small proportion of total migration and consistent and inclusive policies that avoid further categorisation
of vulnerable groups and that promote social inclusion shall therefore be adopted.

PICUM submits that safeguards are necessary in data collection and data sharing in order to guarantee

the privacy, confidentiality and security of personal information in accordance with data collection
standards.
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VI. Recommendations

In light of the reasons detailed above, PICUM calls for the UN Committee on the Protection of the Rights
of All Migrant Workers and Members of their Families to take into account and to give careful
consideration to the following recommendations aimed at addressing the importance of reliable
migration statistics for treaty reporting and migration policies:

1. Develop evidence-based policy making on the basis of data collection.

Efforts should be made to develop a system to collect data on international irregular migration flows
and the impact of all public policies — migration control mechanisms, regularization programs, etc. - on
the rights and living conditions of undocumented migrants on a regular basis.

Data disaggregated by age, sex, country of origin, education, occupation, skill level and other relevant
information such as residence status, issuance of entry, exit and work permits, and changes in
nationality should be collected and disseminated.

States should ensure the inclusion of households affected by migration in local statistical and data
systems, as well as in nationally-representative living standards, expenditure, and labor force surveys.
Consultation with vulnerable groups, including populations affected by migration, should take place
before formulating a particular policy or program. States should ensure that such data collection is not
used for immigration control purposes. Reliable data on migration would ultimately support the creation
of inclusive social systems that guarantee undocumented migrants’ fundamental rights, such as fair
working conditions, access to health care, education, housing and access to justice.

2. Existing data on irregular migration should be harmonised for a full comparability
between estimates in different countries to be achieved.

In line with the UN Recommendations on Statistics of International Migration (1998), standardised
definitions and methodologies for data collection on irregular migration should be adopted in order for
migration statistics and estimates to achieve a full degree of comparability. Data comparability would
allow for migration policies to be better shaped, managed and evaluated.

3. Transparency within the processes of data collection and of data sharing should be
ensured.

Although most countries already collect a range of administrative data on migrant workers, the
information available is not always sufficiently disseminated or shared. Allowing for anonymised data
(microdata) on migration (i.e. number of visas issued, border control, residence and work permits,
asylum applications, and apprehensions of undocumented migrants) to be released by public
authorities, would offer a wider and clearer perspective of migrant flows and stocks which would be a
key tool for producing timely and detailed statistics on irregular migration.

4. Full respect of the principles of data protection, confidentiality, non-discrimination
and right to private life should be ensured when developing data collection and data
sharing systems on labour migration.

Clear safeguards should be established in the process of developing data collection and data sharing
systems. In line with the guidelines developed by the EU Fundamental Rights Agency on apprehension
of irregular migrants, data collection should not entail a violation of migrant's fundamental rights to
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privacy, data protection, confidentiality and non-discrimination. Data collection on migration should note
become a by-product of administrative data collection systems. In this sense, the processes of data
collection and data sharing on irregular migration should be clearly delinked from security, border and
immigration controls. The risk of “profiling”, caused by the implementation of automated processing of
personal data at border controls aimed at identifying security threats should be avoided.

5. Awareness should be raised as to the importance of reliable data on irregular
migration in order to develop evidence-based migration policies and public services
that guarantee cohesion and social inclusion.

Informed public debate and evidence-based policy-making on migration requires clarity and
transparency about timely data on labour migration and about the human rights situation of migrant
workers and their families. Awareness should be raised amongst all relevant stakeholders as to the
importance of collecting and sharing reliable information on irregular migration. Cooperation amongst
researchers, international organisations, civil society organisations and policy-makers should be
strengthened in order for comprehensive and inclusive migration and social policies to be shaped.
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