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Summary

Submitted as a supplement to A/HRC/40/74, this text sets out the detailed findings of the
independent internationebmmissionof inquiry mandated to irestigate the demonstrations that
began on 30 March 2018 the separation fence between Gaza and Jsheetesponse of Israeli
security forces thereto, as well as the impact on civilians in Gaza and Israel.

The Commission found reasonable groundseiielse that during theeweekly demonstrations

the Israeli Security Forces (ISF) killed and gravely injured civilians who were neither participating
directly in hostilities nor posing an imminent threat to life. Among thslsst were children,
paramedicgpurnalists, and persons with disabilities. 183 people were shoaddadother 6,106

were wounded with live ammunition.

The demonstrations were organized by a O6High
from all sectors of Palestinian society, unding civil society, cultural and social organizations,
students unions, womenbés groups, emi nent per
several political parties.

While the demonstrations were civilian in nature, bringing them under a law emient legal
paradigm, they were at times violent, includithgowing stones, cutting through the separation
fence, and launching incendiary kites and balloons. The Commission found, however, that the use
of lethal force in response was rarely necessapyaportionate. For lethal force to be permissible,

the victim must pose an imminent threat to life or limb. The ISF violated international human
rights law in most instances the Commission investigated.

ISF conduct also violated international humanitatam, which permits civilians to be targeted

only when they 6directly participate in hosti
by demonstratorsdé conduct, in the view of th
May.

The Commissioriound that29 people killed during demonstrations were members of organized
armed groups, with another 18 of undetermined status. The Commission took the view, however,
thatit is unlawful to shoot unarmed demonstrators based solely on their membershigrmed

group, and not on their conduct at the time. It is equally unlawful to target them based on political
affiliation.
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The Commission also found th&t576 people were wounded by bullet or bone shrapnel that
resulted from ricochets, bullet fragmentatiand shots going through one body into another
clearly illustrating the danger of firing higkelocity live ammunition into a crowd of
demonstrators.

The Commi ssion found that the content and t
engagementontributed to the unlawful approach. Th#espermited statusased targetingf

the |l egs of individuals deemed to be fikey inc
tyres, cutting or breaching the fenae,exhorting/leading the crowd.rider theseules 4,903

persons were shot in the lower limbsnany while standing hundreds of meters away from the
snipers, unarmed.

Unless undertaken lawfully in saiiefense, intentionally killinga civilian not directly
participating in hostitiesis a war crime. Serious human rights violations were committed which
may amount to crimes against humanity

The Commi ssion found Hamas, as Gazabs de f agd
indiscriminate incendiary and explosive kites and balloawisich spread fear and caused
significant material destruction within Israel.

The Commission also found that the Palestinian Authority and the Gaza de facto authorities bear
responsibility for failing to uphold the right to peaceful assembly in conneotiih
demonstrations policed by their respective security forces in June 2018.

Israeldid not cooperate with the Commission.
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. Introduction

1. I n May 2018, the Human Rights Council (ACounci
Commission of Inquiry on the 2018 protests in the Occupied Pasastifierritory

(ACommi ssi on 0-R8/1i The CGoensilaequedteid then CoMmission to investigate

all alleged violations of international humanitarian L) and international human rights

law (IHRL) in the Occupied Palestinian Territory (OPT), luding East Jerusalgnand

particularly in the occupied Gaza Strip, which were related to dscgke protests by

Palestinian civilians that began on 30 March 2018. The Council requested that the

Commi ssion report its figiodinMach20d2 t he Council 6s f
2. Mr. Santiago Canton (Argentina), Ms. Sara Hossain (Bangladesh) and Ms. Kaari

Betty Murungi (Kenya) serve as the three members of the Commission, with Mr. Canton as

Chair?

3. A secretariat of professional staff based in Geneva stegmbthe Commission tiilfil

its mandate.

4, On 24 September 2018, the Commission presented an oral update to the Council

indicatingthat its investigations wouldxaminea | | eged vi ol ati ons t hat had t

t he <cont ex tscate fprbtestswitte a dariculgr docus on the Gaza Strip. The
Commission emphasised the importance of ensuring accountability for human rights
violations and providing justice for the victims

5. Shortly thereafter, theCommission travelled on mission to Amman, Jordan
(November 2018) and Istanbul, Turkey (December 2018). The @ssium interviewed

more than 325victims, witnesses, human rights defenders, journalists, staff from
international organisations, special procedure mandate holders and legal, medical and other
subject matter experts.

6. The Commission gathered more than 8000 documents from a wide range of sources,
including affidavits, medical reports, satellite imagery, social media, video footage,
photographic materials and expert legal opinions, which reledethe events at the
demonstration sites. The Commission also reviewed publicly available information,
including information from official websites of the Government of Israel.

7. The Commission is grateful to the Permanent Observer Mission of The $tate o
Palestine to the United Nations Office in Geneva, as well as the Governments of Egypt,
Turkey and the Hashemite Kingdom of Jordan for their cooperation throughout its work.

. Mandate and methodology

A. Mandate
8. On 18 May 2018, the Council mandatide Commission through resolution28/1
to:
Afiinvestigate al/l all eged violations and abuses

international human rights law in the Occupied Palestinian Territory, including East
Jerusalem, particularly in the occupi€shza Strip, in the context of the military assaults on
the largescale civilian protests that began on 30 March 2018, whether before, during or
after; to establish the facts and circumstances, with assistance from relevant experts and
special procedure maiate holders, of the alleged violations and abuses, including those that
may amount to war crimes; to identify those responsible; to make recommendations, in

10n 25 July 2018, the President of the Council appointed Ms. Hossain, Ms. Murungi and Mr. David
Crane (United States), who subsequently resigned on 22 August 2018, and was replaced by Mr.
Canton on 20 September 2018.

10
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particular on accountability measures, all with a view to avoiding and ending impunity and
ensurirg legal accountability, including individual criminal and command responsibility, for
such violations and abuses, and on protecting civilians against any further assaults; and to
present an oral update thereon to the Council at its thiitith session and final, written
report at its fortieth session. o

9. The Commi ssion interpreted its mandate to incl
scale protests in the Gaza Strip and the West Bank. The Human Rights Council resolution

made particular reference the loss of life, including of children, women, health workers

and journalists. Against this background, the Commission focused on incaféaatng

protected groups artlat it considered to be emblematic of alleged violations and abuses that

took plae.

10.  Although the Commission focused primarily on incidents that occurred between 30
March and 31 December 2018, it also monitored and documented events related to the
protests which occurred outside this timefraiteinvestigation focused primarilynadeaths

and injuries that occurred at protest sites and at protestZimes.

11. Due to reasons of limited capacity and time, the Commission focused its inquiry on
the use of lethal force live ammunitioni rather than the use of less lethal measschas
tear gas and rubber bullets.

12. Inline with the Councildéds requestlHRLo exami ne al
andIHL, the Commission interpreted its mandate to encompass allegations against both State
and nonState actors.

13. TheCouncilalsbequest ed the Commi ssion to make r ecomme
on accountability measures, all with a view to avoiding and ending impunity and ensuring

legal accountability, including individual criminal and command responsibility, for such

violations anda bu s e s, and on protecting civilians agains:
the Commission has made concrete recommendations on legal accountability.

14. The Commissiomopes that its report will assist future accountability mechanisms to
end impunityfor human rights violations committed in the OPT and Israel.

Methodology

15. Inits work, the Commission adhered to the principles of independence, impartiality,
objectivity, transparency, integrity dand Ado no
methodologies and best practices for human rightsfifading, as developed by the United

Nations?

Standard of Proof

16. Consistent with the practice of other United Nations -faeting bodies, the

Commi ssion employed a fvreea ssothaanbd aer dg roofu ngrso otfo fboer
findings related to individual incidents and patterns of conduct. The Commission then relied

on these factual determinations to determine whether incidents and patterns of conduct

2 For the period 30 March 31 Decerber, the Commission tracked killings and injuries of Palestinian
civilians, members of Palestinian organized armed groups, Israeli soldiers and civilians that did not
take place at protest sites at protest times, but occurred in the broader conteghgbthg
hostilities between Israel and organized armed groups in Gaza. The Commission did not investigate
these individual cases since they fell outside its man
GMRO bel ow.
3 See for example OHCHR, Interimtal Commissions of Inquiry and Fa€inding Missions on
International Human Rights Law and International Humanitarian1@widance and Practice
(2015).
11
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amounted to violations of internationalrhan rights law, international humanitarian law or
international crimes.

17. The Commissionvas sati sfied that the wasmetawlem nabl e gr our
it obtained a reliable body of information, consistent with other material, upon which a

reasonale and ordinarily prudent person would believe that the incident or pattern of conduct

has occurred. While this standard of proof is lower than the standard required in criminal

proceedings to achieve a conviction, it is sufficiently high to call for éurthvestigations

into an incident or pattern of conduct by a judicial body.

18. Factual determinations under this standaete based on at least one credible direct
source of information, independently corroborated by at least one or more additiditdecre
sources of information.

19. The Commission considedthe following to be sources of direct information:

1 Interviews of victims or eyewitnesses with direct knowledge of the issues and
incidents;

1 Authenticated video and photographic material, satelliagery and
documents;

1 Laws, policies and directives of the Government of Israel and the Palestinian
Authority;

Laws, policies and directives of Hamas;

Publicly available admissions of relevant facts by representatives of the State
of Israel and the Paltsian Authority;

1 Publicly available admissions of relevant facts by representatives of Hamas and
its military wing, 1zz alDin al-Qassam Brigades;

1 Publicly available admissions of relevant facts by Palestinian Islamic Jihad and
its military wing, Al QudsBrigades;

9 Statistics, surveys, reports, and other quantitative and qualitative information
generated by the United Nations.

20. The Commission assessed the reliability and credibility of each source. This
assessment took into account, among other consimlesa

T The witnessd political and personal interes

f The witnessd capacity to correctly recall e
time since the event, and potential trauma;

1 The position of the witness in relation to the subfgdhe information;
1  Where and how the witness obtained the information; and
1 The reasons for which the witness provided the information.

21. The Commission relied on the following types of information for the purposes of
corroborating information from dirésources and providing the overall context to violations:

1 Witness testimony and analysis contained in publications or in submissions by
the United Nations, governments, research institutes and human rights
organisations;

1 Information provided by relevantxperts and special procedure mandate
holders;

1 Witness affidavits provided to reputable human rights organisations where the
Commission verified the soundness of the methodology used;

91 Descriptions of patterns of conduct contained in public reports, subngss
books, documentaries and similar materials.

12
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22. The Commission also assessed the validity of information by considering its relevance
to the inquiry, its internal consistency and coherence, its logic, and its consistency with and
corroboration by otér information.

23. The Commission also distinguished between the reliability and credibility of the
source and the validity of the information provided. Therefore, the Commission did not
assume that a witness, judged to be a credible and reliable ssouie hecessarily provide
fully accurate and valid information in all aspects of their testimony.

24.  Where the report sets forth incidents that did not meet the standard of proof but were
still relevant for understanding the nature of the demonstrationsd t he | SFo& s
them, the Commission explicitly states that the information came from a single witness or
source.

Protection of victims and witnesses

25.  The Commission interviewed victims and witnesses in person and remotely. The
Commissionhas learned that in some instances withesses who shared information with
previous facffinding bodies on the OPT experienced punitive treatment by the Israeli
authorities, including restricted freedom of movement. As a resulf;ahemissiorexercised
caution when communicating with sources inside Gaza and the West Bank. Many witnesses
showed enormous courage by agreeing to contribute to the work of the Commission.

26. The Commission directed victims and witnesses towards existing medical and
psychosociasupport services where available.

27. The Commission interviewed eyewitnesses to the kilind injuryof demonstrators,

as well as injured demonstrators. Details that could reveal the identity of victims or witnesses
such as names, dates and placeg l@en omitted in order to ensure the safety and security
of victims, witnesses and their families.

28. The Commission has identified those killed during the demonstrations. It has used the
real names of injured demonstrators only where their case hagpbkkcly reported in the
press.

29. Inline with existing United Nations policies on information sensitivity, classification
and handling, information provided by witnesses and other confidential materials have been
classified as strictly confidential.

Constraints

30, The Commi ssionos wor k was constrained
obstacle to the Commi ssionos mandate was
Israel.

31. The Government of Israélid notgrant the Commission access teald or the QPT,
As a result, the Commission was unable to withessHastdthe demonstrationand their
impacton Gazans and on Israeli civilians in southern Israel.

32. The Government of Israel also limited the ability of victims and witnesses td trave
outside Gaza. Therefore, the Commission was unable to interview many victims and
witnesses in person.

33. Additionally, the Government of 1| srael
requests for information. Tyhtd svaluate svibencee d
provided by Israel related to various key allegations. For example, on 19 November 2018 the

4SecretaryGe n e r al 6 sinfirmatidn sensitivity, dassification and handling,
ST/SGB/200/6.

did

he
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Commission sent a letter to the Permanent Mission of Israel to the United Nations and other

International Organizations in Geneva, requestiatailed information on, inter alia, injuries

caused to persons within Israel and damage inflicted, including damage to property inside

|l srael, by attacks emanating from Gamtha during the
Government of Israel did n@rovide a response to this lefter two other letters of similar

nature(see Annex)

34. In October 2018 the Commission published on its website a call for submissions,
inviting interested parties to submit written material relevant to its mandataecilimte such
submissions, the Commission accepted materiallivN languages and in Hebrew, and
extended the deadline for submissiong5oNovembef The Commission also sent the call

for submissiordirectlyto more than 30 individuals and orgariaas whom it identified in
Israel as possibly possessing relevant information. This group included medical and
emergency services, local municipalities, environmental monitoring bodies and civil society.
The Commission also held meetings, outside Isvéth,residentsrom towns and kibbutzim

next toGaza( t h e HEnelamacivil society groups and Israeli experts. Finally, the
Commission reviewed relevant open source material in English, Hebrew and Arabic,
including photos and videos from social nmeeglatforms.

35. Despite requests, the Government of Egypt did not grant the Commission access to
the Gaza Strip through the Rafah crossing, citing security reasonsal3tmevented the
Commission from witnessing firdtand the impact of the demonsioas on Gazans.

36. The Commi ssiondés | imited time frame for carryi
its inquiry.
[l . Applicable law

A. Introduction

37. TheCommi ssionds mandate was to examine whether
both of whichregulatethe use of force, had occurred in the context of the Iacgée protests

in Gaza, and whether crimes under international law may have been committed. The

Commission also investigated alleged violations of international law in that context which

did not involve the use of force, in relation to the human rights to freedom of peaceful

assembly and expression, and to health. Set out below are the contours of these international

legal frameworks applicable to these events, IHRL, IHL and internatiana@hal law (ICL),

according to which the Commission made its findings.

38. The Commission prioritized primary sources of international law, guided by article
38(1) of the Statute of the International Court of Justice.

5COIOPT2018/78/2018.
6 https://www.ohchr.org/coioptprotests

Statute of the International Court of Justice, art 38
accordance with internatiahlaw such disputes as are submitted to it, shall apply: international

conventions, . . .; international custom, . . .; the general principles of law recognized by civilized

nations; . . . judicial decisions and the teachings of the most highly qualifigitists of the various

nations, as subsidiary means for the determination of

14
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International human rights law

International conventions

39. Israel signed the International Covenant for Civil and Political Rights (ICCPR) in
1966, and ratified it in October of 1991. The Covenant came into force in Israel in January
1992.

40. In 2014, the State of Palestineceded to the ICCPR. Both Israel and Palestine are
party to other core international human rights tredties.

41. Inbecoming States parties to international conventions, States assume obligations and
duties under international law to respect, to protect to fulfil the rights set out therein.

The obligation to respect means the State must not interfere in the enjoyment of a right. The
obligation to protect a right means ensuring that others do not violate it. To fulfil a right is to
take additional sfs aimed at securing its full realization, for example by instituting
legislative, administrative, judicial, budgetary, or similar meastires.

42.  Certain human rights treaties allow States to place limits on specific rights in defined
circumstance&Where permitted, such limitations must have a legitimate purpose, and the
limitation must be necessary and proportionate in relation to that pufp8sene treaties

also permit States to derogate from specific rights temporarily during a state of emergency
or war® However, the right to life, the right to be free from torture, inhuman or degrading
treatment and to be free from discrimination are absolute rights, jus cogens, and are subject
neither to limitation nor to derogation. The right to health, asosein thelnternational
Covenant orEconomic Social CulturaRights (CESCR,** is nonderogable, however the

rights to freedom of speech and freedom of peaceful assembly are subject to derogation.
Upon t he | CCPRPR® Israckformaltlyydeciacha state of emergengursuant

to article 4(3)% It renews this notification annually declaring its intention to derogate from

its obligations under article 9 of the Conventién.

8 Both States are parties to CERD, CEDAW, CAT, CESCR, CRPDandiCR&G | udi ng t he CRCos
Optional Protocol on the Involvement of Children in armed conflictQE€IPAC). Israel is also party

to the CRGOPSC.

9 See, for example, ICCPR, art. 2(1); ICESCR, art. 2(1).

®Human Rights Committee, General Comment No. 31, para.
adopt legislative, judicial, administrative, edtige and other appropriate measures in order to fulfil

their | egal obligations. o).

UYFor example, the | CCPR permits a State party to restr
freedom to choose his resi de orsargdelimitadinarticei cl e 12(1). Pe
12(3).

12 For example, with respect to the right to privacy, see Human Rights ComiGigteeralComment

No. 31, para. 6 (AWhere such restrictions are made, St
take such measuresa® proportionate to the pursuance of legitimate aims in order to ensure

continuous and effective protection of Covenant rights
BICCPR,art4 (1) (Aln time of public emergency which threate

Parties to the prese@ovenant may take measures derogating from their obligations . . . to the extent

strictly required by the exigencies of the situation. o
141CESCR art. 12.

15 Multilateral Treaties Deposited with the Secret@gneral: Status as at 31 December 1991, UN

Doc. ST/LEG/SER.E/10 (1992) p. 149.

BHaaret z, fiKnesset Panel Votes to Extend | srael 6s St at
declaration does not allow derogation from the freedom of peaceful assembly and could not allow

derogation from the righb health.

15
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Territorial application of ICCPR and other instruments

43. As States Brties to the ICCPR, both the State of Israel and the State of Palestine are
obliged to respect and ensure the rights in the Covenant to all individuals within their territory

and subject to their jurisdictio.These two criteria (territory and jurisdioti) are to be
understood agdisjunctive, and not cumulativagccording tahe International Court of Justice

(ICJ) andthe Human Rights CommittéeA St at eds human rights

obl

| CCPR therefore extend t hsodosaljpesangsubietttoth&t at e d s

Stateds jurisdiction, that i s, to all persons

exercises power or effective conttéli Thi s i ncludes persons

military or other activitiesinasigi f i cant and f20lnsue,SwmtastPartes manner .
to the ICCPR can be held internationally responsible for human rights violations occurring
inside their territory, and also outside their territory if the State exercises jurisdiction there,

has efective control over a relevant person or place, or the actions of State agents there have

significant and foreseeable human rights impécts.

16

7 CCPR, art. 2. The text continues, Awithout

|l anguage, religion, political or other opinion,

The Human Rights Committee has inteted this jurisdictional statement to include activities by
state agents also outside the territory, see Communication No. 52/09#2, Burgos v Uruguay
Views of the Human Rights Committee adopted on 29 July 1981, para. 12(3). Another example of

territor i al reach is in the European Convention on

Parties shall secure to everyomithin their jurisdictionthe rights and freedoms defined in Section |

gat
ter
oV
i mp
0

di stincti
nati on

Hu man R

of this Convention. o (emphasis added), ECHR art. 1.

18 International Court of Justice (ICJ), Armed Activities on the Territory of the Cddgm¢cratic

Republic of the Congo v. Uganddudgment, ICJ Reports 2005, para. 216 (finding international
human rights law applicable to State conduct in the exercisejofigdiction outside its own

territory, particularly in occupied territoried)ie r e aAfrtmerd GAct i);¥WCl,tegd s Cas e d
Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory Opinion
of 9 July 2004[2004] ICJ Reprts, p. 136, para. 108\{/all cas®). See Human Rights Committee,
General Comment No. 31 on the nature of the |
Parties are required by article 2, pdrato respect and to ensure the Covenant righadl persons

who may be within their territory and to all persons subject to their jurisdiction. This means that a

State party must respect and ensure the rights laid down in the Covenant to anyone within the power

or effective control of that State Party even i f not situated within
191CJ, Armed Activities Cas@ara. 179,216; ICJ Wall Case para. 106; Human Rights Committee,

egal

the t

Gener al Comment No. 36, Patesnaustregp8ctandipfoide tivéisefr mor e, St

individuals located in territories, which are under their effective control, such as occupied territories,

and in territories over which they have assumed an

See also Communication No. 153%B0Munaf v. RomaniaViews of the Human Rights Committee
on July 31, 2009, p ar-teritorial4ioldion (nasf b€ h feeessary andk o f

foreseeabl e consequence and must be judged on

obl i

erri

ates

i nt

an extra

t he

Where jurisdiction results by the extraterritorial

the extent and nature of the obligations is determined by the extent and nature of control exercised.
See also European Court of Human RightsSkéni and Others v. The United KingdoihJuly 2011,
para.137.

20 Human Rights Committee, General Comment No. 36, para. 63.

211CJ, Wall Case pp. 178181, paras. 16113 (concluding that international human rights
instruments ar e agpgpdbnie byalstatein tfid ererciseco$ifs jarisdiction dutside

know
St a

its own territory. . . 0) . The 1 CJ referred specificall

that context. Ibid. para. 217. SimilariZJ, Advisory Opinion on the Legality of tiéreat or Use of
Nuclear Weapons, (1996), para.(2Biuclear Weapos Casé); ICJ, Armed Activities Casgara.

216

Regional human rights courts have also held that States Battiigmtions may apply outside the
borders of its member States, althotiggir jurisdictional statements are different. Both the American
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4. I n 2004, the 1 CJ expressly approved the Hume
concl usi on t hathedP¥ mustednformtothe ICCPRcstr aienl 6s wi t hdr awal
from Gaza in 2005 (see below) & d not change the
45.  While Israel rejects the notiamf 6 e x t r a t leumanirighs obligationgahdy 6 1 n

thus any human rightisased dties in Gazathe impact of its military activities on the human
rights of Palestinians in Gaza, as evidenced in this report, were significant and foreseeable,
bringing those actions within the purview of the ICCPR.

46. In addition to jurisdictionattdti ng t o | SF military activity wit
rights i mpactsé within Gaza, the Commission al so

scrutiny here took place inside Israehdl SF sol di ers were <clearly sub]
territorial jurisdction. Certain events, some including the application of lethal force, took

place when both the ISF and therson shoivere inside Israel.

47. The territorial scope of CAT,CRC? ICESCR?” and other applicable human rights
instruments adecthiacrerd oml yd,j uand not the dual cr
jurisdiction like the ICCPR. Committees overseeing the implementation of these instruments

Convention and the European Convention of Human Rights
jurisdiction, o0 with no men tAmerinpan 6dmmissomaniHimam y. For examp
Rights,Moralesv.Cuba 29 September 1999, para. 23; para. 25 (A[I
point out that, in certain cases, the exercise of its jurisdiction over extraterritorial events is not only

consistent with but required by the applicablesule @dard et al. v the United State?9 September

1999, para. 37 (same). The European Court of Human Rights too has regularly found the ECHR to

apply extraterritorially, seal-Skeini and Others v. the United KingdomJuly 2011, para. 149; para.

1776 11 n these exceptional <circumstances, the Court con
soldiers engaged in security operations in Basra during the period in question, exercised authority and

control over individuals killed in the course of suchigéty operations, so as to establish a

jurisdictional link between the deceased and the United Kingdom for the purposes of Article 1 of the
Conventbiomdv.Flagjce Eur opean Court of Human Rights, 26 June
t er m 0] uisnotdirditedctd the mati@nal territory of the High Contracting Parties; their

responsibility can be involved because of acts of their authorities producing effects outside their own
territoryo).

221CJ,Wall Casepara. 111, p. 180.

23 Human Rights Comittee, concluding observations: Israel, CCPR/C/ISR/CO/4, para. 5 (2014).

24 bid.; See also, A/ES0/794, Report of the SecretaBeneral on Protection of Palestinian civilian

popul ation, para. 36 (AW th r esps#ianthatitscuntame tr eaty bodi
rights obligations under the United Nations human rights conventions do not extend to the Occupied

Palestinian Territory. All treaty bodies have rejected this position, as has the International Court of

Justice, which confirmed theteaterritorial application of the human rights obligations of Israel to

the Occupied Palestinian Territory in its 2004 advisor
SCAT, art 2(1) (AEach State Party shall take effective
measures o prevent acts of torture in any territory under

Convention applies when the victim of acts that fall under the definition of torture is outside the State

in question, but the alleged perpetrator is insigéetéhritory and under the jurisdiction of the State

Party. To clarify, the United States filed a reservat
acts directed against persons in the offender's custod
Colllection, https://treaties.un.org/pages/ViewDetails.aspx?src=IND&mtdsg_no=I1V

9&chapter=4&clang=_enNeither Israel nor Palestine made a similar reservation.

%CRC, art. 2. (Ato each child within their jurisdictio
27While there is no general jurisdictional statement in the CESCR,.itk4art st at es t hat f@dEach St a
Party to the present Covenant which, at the time of becoming a Party, has not beeseafuleetn

its metropolitan territory or other territories under
(emphasis added). The Committee on Economic Social and Cultural Rights has interpreted the

Convention to apply to all areas withinaSeae j ur i sdi cti on, see CESCR Gener al

para. 13; General Comment No. 12, para. 14.
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have found that Israel has obligations within the OPT, and Gaza specifitailgxample,

the CESCRCommitee, as late as 2011, has sought that Israel report on issues withitt Gaza.

Al so concerni ng tawis|@ESCR rights) thel ICIguied thad Ierael must s

inot raise any obstacle to the exer ddasse of such
been transferred t*TheRammiteanithe Rights oféthe Chilbas i t i es . 0
been unequivocal, including in 2013, that the Co
Gaza®

48. That Israel bears human rights obligations in the CfTonsistently expressed in
General Assembly Resolutiofidn SecretaryGeneral report® by the High Commissioner
for Human Right8® the Human Rights Counéflby previous Commissions of Inquiry and
FactFinding missions on the OPTand by other humangits treaty bodie¥.

49. The accession of the State of Palestmaternational human rights treatiesgages
the responsibility of the State of Palestine, as noted, to the extent of its jurisdiction and

effective control. However it does not affectdse | 6 s obl i gati ons under human
the extent that conduct attributable to the State of Palestine impacts the human rights of Israeli
citizens, or any other Statesd citizens, in a si

Palestine is intemationally responsibl&.

50. Within Gaza, Hamas bears human rights obligations as the de facto authority in light
of its exercise of governmetike functions3® Within the territory and over the residents of
Gaza it shares effective control with Israsdch exercising certain functions. Whether bound

28 Committee on Economic, Social and Cultural Rights, concluding observations: Israel,
E/C.12/ISR/CO/3, para. 8 (2011).

22Wall case, para. 11Zhis may implicag, for example, the right to health, and the transfer of
patients between medical facilities in Gaza and East Jerusalem or the West Bank.

30 Committee on the Rights of the Child, concluding observations: Israel, CRC/C/ISRACHEa. 3
(2013) ( ntEehumesthe Biaa party to comply with the advisory opinion of the
International Court of Justice on the Legal Consequences of the Construction of a Wall in the OPT
and to abide by its obligations to ensure the full application of the Conventisra@l &nd in the

OPT, including the West Bank, the Gaza Strip as well a
31 For example, General Assembly Resolution 71/98 of 23 December 2016, preamble (A/RES/71/98)
and 72/87 of 14 December 2017, preamble (A/RES/78 7) (A Recal |l ing also the [I| CCPI
[ICESCR] and the [CRC], and affirming that these human rights instruments must be respected in the
Occupied Palestinian Territory, including East Jerusal

32 For example, A/69/348, para. 5, 25 August 2014; A/HI814, para. 6, 9 March 2015;

A/HRC/34/39 para. 4, 13 April 2017.

33 For example, A/IHRC/8/17, para. 7, 6 June 2008; A/HRC/12/37, p#&al% August 2009;

A/HRC/28/80, para.%, 2 March 2015; A/HRC/37/43, para. 3, 6 March 2018.

34Including the preanib of the Resolution that created this Commission of Inquiry, AAHRC/RES/S

28/1. See also AIHRC/RES/37/35, para. 4; AIHRC/RES/37/37; AAHRC/RES/34/30 preamble and

para. 5; AAHRC/RES/31/35; A/IHRC/RES/31/34 preamble and para. 5.

35 A/IHRC/12/48 (2009); A/IHRC/2/63 (2012); and A/HRC/29/52 (2014).

36 |In addition to the examples set out in the preceding paragraph (ICCPR, ICESCR, CAT and CRC),

see Committee on Elimination of Racial Discrimination, CERD/C/ISR/CQ#,4ara. 10 (2012)

(mentioning obligations in Ocpied Palestinian Territory and Gaza specifically); Committee on the

Elimination of Discrimination against Women, concluding observations: Israel,

CEDAW/ C/ 1 SR/ CO/ 6, (2017), para. 14 (60Occupied Palestin
jurisdicton or ef fective control 6).

37 Human Rights Committee, General Comment No. 36, para. 63. As noted, States parties must

respect and protect the I|lives of individuals f@located
State, whose right to life is netheless impacted by its military or other activities in a direct and

reasonably foreseeabl e manner. o

38 A/HRC/8/17 paras. 4, 9 (6 June 2008); A/IHRC/29/52 p&ak2, and 17 (24 June 2015) Col

Report; AIHRC/28/45 para. 6 (5 March 2015).
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by the treaties ratified by the State of Palestine or via customary human rights law, the de
facto authority is internationally responsible for violations it commits in Gaza, or from within
Gaza®®

Customary international human rights law

51. A number of human rights are now recognized as customary international law.
Customary law reflects the practice of States over time, practice to which they adhere from a
sense of legal obligation (opinio juri®)Thus, State authorities are obligated to respect,
protect and fulfil these rights regardless of whether an apposite treaty has been ratified. While
there exists no definitive list of the human rights that form part of customary international
law, it is clearthat arbitrary deprivation of life, freedom from discrimination, and freedom
from torture, inhuman and degrading treatment form part of customary international human
rights law#* Moreover, customary international human rights law is not territoriallyeiift

39 While Hamascould not participate in the ratification process, it has stated that it sees itself bound

by these instruments, in particular the | CCPR. United
Situation in Palestine and otlheJuneQ@08; HymareRightAr ab Terri t o
Watch, Two Authorities, On Way, Zero Dissent: Arbitrary Arrest and Torture Under the Palestinian

Authority and Hamas, Annex VII: Unofficial Translation of Letter from Gaza Internal Security to

Human Rights Watch, October®1 page 129: 6éThe Ministry of I nterior
committed to the international human rights treaties that have been ratified by Palestine, in particular

the I CCPR and the Convention Against Torturebo.

40 Statute of the International Court &dstice, article 38(1)(b).

41 See among many others: Vojin Dimitrijevic, Customary Law as an Instrument for the Protection of

Human Rights, Istituto per gli Studi di Politica Internazionale, 2006 (Available at
https://www.ispionline.it/it/documents/wp_7_2006.pd¥. Nowak, U.N. Covenant on Civil and

Political Rights: CCPR Commentary, N. P. Engel, Kehl/Strasbourg/Arlington, 2005, p.

122; Y. Dinstein, fAThea yRi gamtd tLd bleirftey,0 ,Phys iLc alHelnrkti eng r(i
International Bill of Rights: The Covenant on Civil and Political Rights, Columbia University Press,

New York, 1981, pp. 13415. These human rights are also recognized as customary international

humanitarian lawsee ICRC Customary International Humanitarian law Study, Rule 88 (Non

discrimination); Rule 89 (Violence to life), Rule 90 (Torture and Cruel, Inhuman or Degrading

Treatment). For additional sources on the customary nature of these rights see Riclibct,BrHe

Growing Importance of International Human Rights Law, 25 GA. J. INT'L & COMP. L. 1, p. 6. See

also American Law Instituted6s Restatement (Third) of t
Part I, Chapter 1, International Law: Charaeted Source, para. 102 Commentary and illustrations,

p. 9, sub para. 7 (AFor example, there is now substant
Restatement, Part VII), and it is plausible to conclude that a rule against torture is part of intrnation

|l aw, since such a principle is common to all major | eg

International Bill of Rights: Scope and Implementation, 17 WM. & MARY L. REV. 527 (1976).

Professor Humphrey was t he fyvisiosdf HubanRghistter of t he UN Se
wrote of the UDHR already in 1976 that, ithe Decl arat.
within and without the United Nations that lawyers now are saying that, whatever the intention of its

authors may have been, the Dediarais now part of the customary law of nations and therefore is

binding on all states. o

42 Restatement of the Law: The Foreign Relations Law of the United States, Vol. 2, American Law

Institute Publishers, St. Paul, MN, 1987, pp.ilb45. See also Davidr et z me r 6Targeted killir
suspected terrorists: exfjadicial executions or legitimate meansofs¢le f ence ?6, i n Eur opean

Journal of International Law, Vol. 16, No. 2, 2005, p.-B%4
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Self-defence under international law

52. States and individuals both have the right to-defense against an unlawful and

imminent (armed) attack. The right for States is a reasonably well settled principle in public

international law, steepedn cust om and codified “%For the UN Cha
individuals, seHdefense has been recognized at the international level as a general principle

of international law#* Both types of selflefense, each within its confines, may serve as legal

justification?® for the use ohecessanandproportionalforce, including lethal force, where

such attack is imminen.

53. Personal selflefense inheres tall persons, including tindividuals acting as State
agents, such as police officers and militaryspenel*” Security personnel may defend

20

43 Although the parameters and application of the right istitgect of much debate, the existence of

the right itself is not disputed.

44 See for examplerticle 2(2)(a) of the European Convention on Human Rights (no violation of the

right to |Iife where the depri vatsinomoredghtn | i fe Aresul ts f
absolutely necessary €é in defense of any person from u
Hessbruegge, Human Rights and Personat Belffense in International Law, Oxford University

Press, 2017, p. 8 & 21 (citing as an example, amdamgrs, Article 31 (1)(c) of the Rome Statute of

the International Criminal Court in which seléfense can be invoked to preclude criminal

responsibility).

45Where applicable, they provide the sole exception to the monopoly on the use of (lethal) force

otherwise reserved to their respective higher jurisdictional orders, i.e., the Gtatd precludes

resort to force by private citizens, and the UN Chartehich precludes the use of force between

Member States as per UN Charter article 2(4).

46 The invocation by a State of the right to sdifense is a question of jus ad bellum. When

exercising selflefense, State forces must nevertheless comply with applicable jus in bello

frameworks, such as IHL and IHRL. See The International Law Commission,Atiafes on

Responsibility of States for Internationally Wrongful Acts, Report of the International Law

Commission, FiftyThird Session, U.N. Doc. A/56/10 (2001) ppi 885, at p. 74 [Art. 21, para. 3 of

the commentary] (AAs tnahuménitariag Bw andinrelationtodhenr i nt ernat i o
derogable human rights provisions, [interstate}defense does not preclude the wrongfulness of

conduct . ocAmericaniCeurt bf Humamnm Rights shares the view that $tased seltlefense

may permit gaig to war, but does not govern how it is to be conductedambrano Vélez et al. v.

Ecuador Judgment of 4 July 2007, IACtHR Ser. C No. 166, para. 102.

““Basic Principles, art. 4 (fLaw enforcement officials,
possible, apply nomiolent means before resorting to the use of force and firearms. They may use

force and firearms only if other means remain ineffective or without any promise of achieving the

i ntended rdefenselprinciple$ applySvbdthiarpeacetime or armed conflict. See

Prosecutor v. Dario Kordic, Mario CerkeZ€ase No. 1795-14/2-T, Judgment, para. 451. See also

Report (Part One) of The Public Commission to Examine the Maritime Incident of 31 May 2010

(Turkel Commission), January 201ittp:// www.turket committee.gov.il/ files/wordocs//
8707200211english.pdf, at paras. 185 and 189 (Aln a | a
rights norms), the use of lethal force by state agents is generally permitted in three circumstances:

sefFkdef ense, defense of ot her s, andeéehsecemé¢niitbe slhé el
case where law enforcement agents may, intentionally and without judicial sentence, kill in times of
peace. 0 See al so Hes s brinmengdycenflict, goldierd @aly sonétimeswe ver , even

have to obey the more restrictive law enforcement standards that are informed by international human

rights law. This is specifically the case when faced with violence from persons that remain protected

under intenational humanitarian law because they do not participate directly in hostilities. In these

situations, the right to personal sdfense becomes particularly relevant, because it is the sole

ground that can justify deliberately lethal force against guchot ect ed persons. 0). The ri gt
defense also applies to private individuals, under the same parameters, but is not addressed in this

context.
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themselves with force against civilians who unlawfully attack them, whether in peacetime or
during armed conflict?

54. The use of potentially lethal force to defend oneself or others is tied directly to the
underlyng assumption of the human right to kfénat each individual life is of infinite value.

It can therefore never be weighed against anything other than another life and all lives have
equal value. Thus it is legal only where neces&a®nce force is deeed necessary, its use
must be proportionatgsee below In such cases where no other option exists but the choice
between two lives, the force necessary to repel an imminent attack is allowed to protect the
life of the person being attack&d.

International humanitarian law

International conventions

55. Both Israel and the State of Palestine are party to the four Geneva Conventions of
1949. The State of Palestine acceded to Additional Protocols | &hahereas Israel has

noti although it accegtthat some provisions reflect customary internationabid®mlestine

has also acceded to the Fourth Hague Convention on the War on Land and its annexed
Regulations of 1907, where Israel hasinatthough again, it recognizes that the Regulations
reflectcustomary law?

56. Serious violations of IHL are war crimésee section on crimes under international
law). Each State party to the Geneva Conventions must investigate war crimes allegedly
committed by their nationals or armed forces, or on theiitaey, and, if appropriate,

48 |bid. See also Direct Participation in Hostilities, infra. During armed conflict, a security personnel

may exercisesell ef ense even where attacking civilians do not ¢
participation in hostilitiesd and hence remain protect
The same principles apply when security forces are diefgradhers.

49 For State agents, the ECHR only allows for deprivation of life in defense against unlawful violence

where fabsolutely necess aG@GyliantandSGagygio A jlafyludgment i on no. 2345
of the European Court of Human Rights @hMarch 2011, para. 176; Application No. 25052/94,

Andronicou and Constantinou v. Cyprdsidgment of the European Court of Human Rights on 9

October 1997, para. 171. The IntAmerican Commission has adopted the same standard, see

Landaeta Mejias v. Vemaelg InterAmerican Commission of Human Rights, judgment of 27 August

2014, para. 134.

50 C. Heyns, Remarks at the Geneva Academy, 11 Nov. 2018. For more see, International Committee

of the Red Cross, October 201 &hallefigesofcentempgotariy o n a l humani t
armed conflictso, available at: hreporpos-ihlfaddwww . i cr c. or g/ e
challengesof-armedconflicts.pdf, p.34.

51 Protocol | relates to the protection of victims of international armed conflictsevitretocol Il

relates to victims of neinternational armed conflicts.

52 Ministry of Foreign Affairs of the State of Israel, The 2014 Gaza Conflict: Factual and legal

aspects, p. 138, para. 234, FN 397 (availabletgt://mfa.gov.il/ProtectiveEdge/Pages/default.aspx

accessed 28/10/2018) (AFor example, although | srael is
respecting the Laws and Customs of War on Land, it views the Conventiefteating customary

international law and thus its provisions are binding on Israel. Although Israel is also not a party to

the 1977 Additional Protocols | and Il to the 1949 Geneva Conventions, it abides by their provisions
inasmuch as they reflectrulesf cust omary international l aw. 0)

53 bid. That the Hague Convention and its Regulations of 1907 form part of customargdaalso

the conclusion of the International Court of Justice invitadl case para. 89.
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prosecute the suspects. They must also investigate other war crimes over which they have
jurisdiction and, if appropriate, prosecute the suspécts.

Customary international humanitarian law

58. In addition to internationatreaties, parties to an armed conflict are bound by
customary rules of international humani tarian | av
also binding upon neBtate actors that are parties to a conflict so long as they have attained
a measure of ompized structure. Customary IHL rules relate to international and non
international armed conflicts, as well as situations of belligerent occup@tierrules have
emerged as with customary human rights lawhrough the practice of Statasd may be
visible as well aghroughpronouncements by States, international organizations and armed
groups.The rulesare identified vigurisprudence from international, regional and national
courts.The ICRC, in an extensive, consultative process, has identifleculds of customary
international humanitarian la%.The Commission take®ote ofthose rules® and considers
thelex latain the Geneva Conventions, the Additional Protocols and the Hzegidations,

as the corpus of the law of armed conflict, agairtstiy where applicable, the Commission
assessed the parties6 conduct.

Occupation law

59. fiTerritory is considered occupied when it is a
hostile army. The occupation extends only to the territory where sucbriythas been
established an can be exercised. o

60. This provision of the Hague Regulations of 1907 is recognized as customary IHL,
including by Israef® The legal standard by which to measure whether belligerent occupation
has been establishedisthe f f e c t i v &° Thedasttmaybé sumnhaezed as follows:

T One partyds armed forces are physically pres
without the consent of the | ocal sovereign
grounddé el ement) ;

The presece of the foreign armed forces displaces the local sovereign authority;

1 The foreign forces have established, or can readily establish, their own authority,
supersedinghat of the (pre)existing local author#&y.
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54|CRC Customary IHL Study, Rule 158.

55 The Study is available herttps://ihkdatabases.icrc.org/customahy/eng/docs/home

%] CRC6s Customary International Humani Israelii an Law Study
Supreme Court iThe Public Committee against Torture in Israel, et. al. v. Government of Israel, et.

al., Israeli Supreme Court, sitting as High Court of Justice, HCJ 769/02, judgment of 11 December

2005 (HereafteTargeted Killings cageat para23.

57 Law and Custom of War on Land (Hague Regulations) 1907, Sect lll, art. 42.

8Targeted Killingc ase (citing Israeldos Ministry of Foreign Affe
Peter Maurer, President of the International Committee of the Res$ GChallenges to international
humanitarian | aw: |l srael 6s occupation policy, p. 4 (dl

provisions of the Convention as well as the rules of the 1907 Hague Regulations reflect customary

IHL and are thereforeibn di ng on the authoriti esWalecaset he territories
para.101.

59 Tristan Ferraro, Determining the beginning and end of an occupation under international

humanitarian lawinternational Review of the Red Cross, \@dl Number 885 Sprg 2012, p. 139.

601bid. The obligations of an occupying power can be found, inter alldague Regulations, art. 43,

(AThe | egitimate power having in fact passed into the
the measures in his power tstore, and ensure, as far assilde, public order and safety.6 ) and
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61. During the 1967 war, Israel seized tmhof the West Bank, including East Jerusalem,

from Jordan, and it seized the Gaza Strip from Edyq@m then until 2005 Israel exerted its

authority, alsothrough the physical presence of its traép/i ewed against the fdeff e
cont r ol erritbryeasd residenttpapuldtion of the OPT, including the West Bank, East

Jerusalem and the Gaza Strip, were subject to belligerent occupatiah.regard to Gaza,

a judgment in the I sraeld. Supreme Cogimgrt in 2004 ¢
power theres

64. In 2005, Israel evacuated its troops and all the settlements from the Gazh theip

took the position that this fAdi sengagement o had e
did raise the question of whether the withdrawfal ol sr ael 6 s O6boots on the gro
a legally significant way, or even ended, the occupalitwe law of armed conflict is silent

with respect tdegal or factual thresholds on whan occupation has endethe ICRC has
articulated the generallyace pt ed vi ew that, fAthe criteria to be

t he ones used t o det er mi rf*eTha{ noted the tCRG pat i onds |
acknowledged that departing foreign forces might
fii n s o mamouanats effsctive control for the purposes of the law of occupation and

ent ai | the continued applicati®n of that body of

65. On this question, notably in 2009 and again in 2016, the United Nations Security

Council reaffimed the position that Israel retains the status of occupying power in the OPT

despite its 2005 disengagement. T®ecurityCounci | 6s 2009 Resol ution men
specifically®® The UN General Assembly has also held the view that Israel remains an

occupyirg power in the Gaza Stripln 2014 the Conference of the High Contracting parties

throughout the Fourth Geneva Convention, for example articlg84l&rael has declared that it

applies de facto selected O6humanitabidan provisions6 of
61 See section on contex@ee also A/IHRC/22/63, para. 27.

621CJ, Wall Case paras. 94101, 116113. While at issue in that case was the wall being built around

the West Bank, the ICJ found that Israel was the occupying power of all of the OPH welsic

understood to include the West Bank, East Jerusalem, and the Gaza Strip. Ibid, para. 114.

63 Physicians for Human Rights v. Commander of the IDF Forces in the GazaF8dpt764/04,

The Supreme Court Sitting as the High Court of Justice, May 0420 par a. 10 (AThe militar)
operations of the IDF in Rafah, in so far as the local inhabitants are concerned, are governed by the

Hague Convention Respecting the Laws and Customs of War on Land, 1907 . . . and the Geneva
Convention Relative to the Protexth o f Civilian Persons in Time of War , 1
referring to obligations of O6the Occupying Powerd in S
64 Ferraro, p. 156. Establishment requiring the physical presence of foreign forces along with their

ability to enforce authority over the territory concerned and superseding that of the local authority,

without its consent.

%l bid. p. 157. (AThe silence of | HL on this very issue
usually ends either by forcky agreement, or by a unilateral withdrawal often followed by a related

empowerment of the local government. In most of the cases, the foreign forces leaving the occupied

territory do not continué at least without the consent of the local governriigntexercise important

functions therein. o).

6Security Council resolution 2334 (2016), preamble (O6R
occupying Power, to abide scrupulously by its legal obligations and responsibilities under the Fourth
GenevaConventon 6) ; Security Counci l resolution 1860 (2009),
Strip constitutes an integral part of the territory occupied in 1967 and will be a part of the Palestinian
state. . .0). See al so ol @edatingthe diserigageéniemt,fios of t he Securi
example SC resolution 478 (1980), para. 2 (AAffirms th

of international law and does not affect the continued application of the Geneva Convention relative

to the ProtectionfcCivilian Persons in Time of War, of 12 August 1949, in the Palestinian and other

Arab territories occupi ed s iecutty€oudcires@utioh 876 7 , including J
(1980) (same).

6%’UNGA Res A/ C. 4/ 73/ L. 16, 1lidn Tétrdtory, icloding Eaéti Oc cupi ed Pal est
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of the Fourth Geneva Convention adopted a resolutiaifireing Israel as the occupying
power in the OPTP2

66. The ICRC in 2012 assessed that Israel occupies Gaza:

i Wh itHe eshape and degree of this military occupation have varied, Israel has
continuously maintained effective control over the territories it occupied as a result of
the Six Day War in 1967, and over the Palestinian population living there . . .

In the Ocapied Palestinian Territory that is, the West Bank, East Jerusalem, and the
Gaza Strip the applicable legal framework is the law of belligerent occupation . . .

[l srael 6s] obligations under occupation
texercises control .o

67. The existence of an occupation is a factual question that should be the subject of
continual assessment, such as that undertaken following the withdrawal of Israeli forces in
2005 Taking note of the authoritatiygonouncementsfahe ICJ, the Security Council, the
States Parties to the Geneva Conventions and the ICRC on this matter, the Commission is of
the view that Israel remains an occupying power with obligations towards Gaza that are

ficommensurate witthe degree towhiché x er ci s e control . 0

Existence of an armed conflict

68. International humanitarian law is applicable due to the existing armed conflict
between the State of Israel and the Palestinian armed groups that are parties to the conflict in
Gaza’* During the reporting periodhundreds of rockets, missiles and other military style
attacks were launched by the parties in exchanges considered by the Commission as active

24

Jerusalem, particularly i nUNGAeesolutioh i28ea&7 camps i

Persons in Time of War, of 12 #ust 1949, to the Occupied Palestinian Territory, including East

n

aw ar e

t he
December 2017 on the AApplicability of the Geneva

Jerusalem, and the other occupied Arab territories.

para. 9 and 64/94, para. 4, among others. See also Report of the Special Committeegaténvest
Israeli Practices Affecting the Human Rights of the Palestinian People and Other Arabs of the
Occupied Territories, A/64/339, 9 September 2009, para. 2.

68 Declaration of 17 December 2014 adopted by the Conference of High Contracting Parties to the

Ga
Conyv

o

Fourth Geneva Conventi on, para. 4 (AThe participating

occupying Power to fully and effectively respect the Fourth Geneva Convention in the Occupied

Pal estinian Territory, i nc haydquallyexpeEsssheirdéepr usal em. 0)

concern, . . . about certain measures taken by the Occupying Power in the Occupied Palestinian

Territory, including the closure of the Gaza Stri

69 peter Maurer, President of the International Committee of the Red Ciualenges to

p.

international humani t ar i(2042),p. 26x: Il srael s occupatio

70 Maurer, p. 6. The Commission is aware that the Israeli Supreme Court, sitting as the High Court of
Justice, stated in obit eromdazain ROOE restltbdantthe ensl ofa e | 6

S

d

|l srael 6s 6effective control,déd and thus the occupat

cuts in the amount of diesel fuelised to supply electricity to hospitals and hoin#zat the State of

Israé was permitting into Gaza and whether the cuts

needs, 6 the minimum required bA-Bassiowi Ahmed/and of wa
others v Israeli Prime Minister and Minister of DefenekcJ 9132/072008), paras. ¥23. The
Commi ssion notes that irrespective of whether

airspace and the imposition of the naval bl ockade

measures ar ef fiencdtiicvaet ocrosn torfo |6.ed See Section in
“"The Commi ssiondéds finding that | HL applies due
existence of an occupation (see above). Nothing in international law precludes there beirlg multip
bases for the application of IHL.
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hostilities. Although there have been periods, including extended periods, where no active
hostilities have taken place, neither is there a lasting peace nor any official or unofficial
closure to the hostilities that broke puicludingin 200809, 2012 and 2014, and have flared

up intermittently for years.

69. Information available to the Conission indicates that the conflict may be classified
as either international or nenternational, while the Commission notes that few substantive
differences exist in the limits on conducting hostilitee®l the use of forcender eithethe

IAC or NIAC regime”? During the period under review, all parties were bound by the laws
of armed conflict, the content of which is set out further below.

Crimes under international law

70. The Commission assessed the conduct of both parties agaie&ients otrimes

of the Rome Statute of the International Criminal Court. The Rome Statute was chosen in
part because the State of Palestine accedédirtad?014, bringing these events within the
Courtds jBurisdiction.

71. International CriminalLaw differs from international human rights law and

international humanitarian law in that its focus is on individual responsibility. In doing so it

requires proof of el ements, namely a ment al el em
additional to those where Statsponsibility is at issuénternationalcrimes also differ from

domestiacrimes, not only in terms of the applicable law, but also in the context in which they

are committed. For example, an armed conflict or occupation is a necessary prerequisite for

thecommi ssion of war cri mes, and a fAwidespread o
popul ationd is necessary o commit c¢crimes against
War crimes

72. Certain violations of IHL are war crimes, in particular those that amount to grave
breaches ofhe Geneva ConventioffisThe Commission noted above that the conflict may
be classified as either international or finternational, and conduct constituting war crimes
is largely the same under either regime. The Commission sets out its findings ific spec
crimes in the sectionbelow on individual criminal responsibility.

2The Israeli government has stated during the 2014 hostilities in Gaza between Palestinian armed
groups and the IDF, that due to the potential for the conflict to be classified under either regime,

Al sr ael itcnalitay aperatiend . . . in accordance with the rules of the Law of Armed

Conflict governing both internationalandnrbnnt er nat i on al armed conflicts. o Se
Foreign Affairs, The 2014 Gaza Conflict: Factual and Legal Aspects, IDEW@b During the 2014

Gaza Conflict, p. 1http://mfa.gov.il/MFA/ForeignPolicy/IsraelGaza2014/Pages/2@a4aConflict-
FactualandLegal-Aspects.aspxaccessed on 20 Jan 2019.

*Rome Statutert. 12.

*Rome Statute, art. 7.

5 Grave Breaches regimes are set out in all four Geneva Conventions. For example, see article 130 of
GC Ill and article 147 of GC IV. Violations of common Ar&cB of the four Geneva Conventions

may also form the basis for war crimes prosecutions inim@nnational armed conflicts, as may

violations of customary international humanitarian law.
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2. Crimes against umanity

73. Crimes against humanity are gross human rights violations of a scale and level of
organization that shock the conscience of humanity. Ratified by tB®ssincluding the
State of Palestindh e R o me Aticla ¥ arguabfy seflects the definition of crimes
against humanity as that concept stands today.

74. To perpetrate a crime against humanity under the Rome Statute, three chapeau
elements are opiired:

(@) The individual must commit an underlying inhumane act with the requisite
criminal intent; and

(b) the inhumane act (crime) must form part of a widespread or systematic attack
directed against a civilian population; and

(c) the attack must beupsuant to, or in furtherance of, a state or organizational
policy.

75. The underlying crimes include, inter alia, murder, torture, other inhumane acts, and

persecution against any identifiable grégépl he ter m fAwi despreadod refers
committed on alarge scale and directed against a multiplicity of victim$¥he term
Afsystematicdo refers to the fAorganised nature of |
their rando¥ hec diwr rders@a.eado or fAsystematico el em
civilians are to be read disjunctively, meaning that either suffices.

76. The systematic nature of an attack may also be evidence of the policy elemientt

can be also inferred through repeated actions occurring in the same sequence, or the existence

of preparations or collective mobilisation orchestrated and coordinated by [the] State or

organisation. Thelementsofcr i mes al so emphasise that #A[s]uch a j
circumstances, be implemented by a deliberate failure to take actiom iwtdonsciously

ai med at encouffaging such attack. o

77. The Commission sets out its findings on specific crimeth@ section below on
individual criminal responsibility.

E. Interaction of the legal fameworks

78. The interplay between the IHL and thelRL legal frameworks is central to
understanding the law governing the use of force during the protests irf!Gdaay
provisions appear similar on their face but they have different content, and they apply in
different factual contextswith repercussiomthat are literally the difference between a life
lawfully, or unlawfully, taken.

6 Rome Statute art..7

" International Law Commission, Draft CodéCrimes against the Peace and Security of Mankind,
1996 (ILC Draft Code), Article 18, commentary para. 4; see also Kenya Authorization decision, para.
95.

78 Kenya Authorization decisip®1 March 2010, para. 9Byosecutor v. BlaskjdT-95-14-A,

Judgment, 29 July 2004, para. 101.

79]CC, Situation in the Democratic Republic of Congjbe Prosecutor v. Gemain Katanga

Judgment pursuant to article 74 of the Statute-02@401/07%-3436, 7 March 2014, para. 11Nee

also Tadic Trial Chamber Judgmé€hi-94-1-T), para. 653.

80 |bid. paras. 1104.113.

81 The Israeli Supreme Court, sitting as High Court of Justice, addressed precisely this issue in a
ruling on the |l egality of the IDFO6s rules of engagemen
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The relationship between IHL and IHRL

80. The Commission has found the laws of armed conflict (IHL) were applicable to the
hostilities betweetsrael and Palestiniasrmed groups. In such context, wHeth applies,
human rights law applies concurrentiyThis was not always clear, but it reflects the trend

in international law, prodded in part by the horrors of the Second World War and facilitated

through the creation f t he Uni ted Nati ons, fito reaffirm fait
in the dignity and w®O0verthe ladt seteh decaffgRhand per sonéo
|l HL evolved towards weach other and towards the

principle pro homineputs the human person at thentre protecting all that is essential to
oneds hThm&eneva onventions, followed by the Additional Protocols, require
belligerentsto distinguish the civilian from the military, and to protect the civilianvet

as medics and prisorsof war and others not taking part in hostilities. Indeetligerents

must take positive measures to protect those not directly involved in the war effort and not
targetablelt even demands humane treatment of those thafAarenfluence of the human
rights and humanitarian legal regimes is evident also in the prohibition on discrimifation
and respect fofair trial rights® As aptly summarized by the wlln o wn Mar t ends Cl ause,
ficivilians and combatants remain under the teation and authority of the principles of
international law derived from established custom, from the principles of humanity and from
the dictates of public consciend®.

8l. This trend was bol st er edwWallAddisorfy Opinbntfer cl ari fi e
Where debate had lingered as to the interplay of IHRL and IHL during armed conflict, the

Court determined that Athe protection offered by
case of armed conflict, save through the effect of provisions for gea t % lo periods of

armed conflict, according to the ICIHL operates to inform the content of human rights

standards, such as those governing arbitrary deprivation of life:

fiThe test of what is an arbitrary deprivation of life, however, then fallbe
determined by the applicable lex specialis, namely, the law applicable in armed
conflict which is designed to regulate the conduct of hostilities. Thus whether a
particular loss of life, through the use of a certain weapon in warfare, is to be
consicered an arbitrary deprivation of life contrary to Article 6 of the Covenant, can
only be decided by reference to the law applicable in armed conflict and not deduced
from the terms of the Covenant its&lf.

82. Therefore, to the extent that IHL and IHRLe each applicable to the situation under
review, the Commission assessed whether the provisions of either regime have been
violated?® The ICJ reaffirmed thimyeredapproach in the Wall judgmerit,] a] s regards t he

82 As noted, selflefense, as a leljastification for the use of force, may also be relevant in the sense

of jus in bellg yet its application must nevertheless comply with the two other legal frameworks: IHL

and IHRL.

83 UN Charter, preamble.

84 Convention (Il1) relative to the Treatmeuoit Prisoners of War, Geneva, 12 August 1949, Art 16.

85 Article Three Common to the Geneva Conventions, and Additional Protocols | and II.

8%Additional protocol 1, art 1(2), also known as the Ma
the ICRC Custmary International Humanitarian Law Study, Rul&&3.

87 Legal Consequences of the Walll

88 | egal Consequences of the Walll, para. 106; see also Legality of the Threat or Use of Nuclear

Weapons, Advisory Opinion of 8 July 1996, I.C.J. Reports 1996, p.p228. 25.

89| egality of the Threat or Use of Nuclear Weapons, Advisory Opinion of 8 July 1996, 1.C.J. Reports

1996, para. 25 (emphasis added)

®The Human Rights Committeef6s view is that fAboth spher
e x ¢ | u senevakComame 31, para 11. See also HRC General Comment 29, para. 3.
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relationship between international hunitarian law and human rights law, there are thus
three possible situations: some rights may be exclusively matters of international
humanitarian law; others may be exclusively matters of human rights law; yet others may be
matters of both these branchdsndernational law %

83. Guided by the 1CJ6s approach in considering t
Commission applied the two legal paradigms on a-bgsEase basigi) the law enforcement

paradigm- primarily derived from IHRL%? and (ii) the conduct of hostilities paradigm

derived from IHL These are not new legal regimes or frameworks, but a description of the
6division of | abourd between | HL and | HRL during
that is understood and broadly accepteBetermining which of these paradigms applies at

any given time is context driventhe determining factor being thexistenceof active

hostilities.Where such hostilities are absent, rules governing the use of force are those of the

law enforcement parégin.

IHRL and the use of force: Law enforcement paradigm

84. I nternational human r i ght of forced*Whe pightticc e s | i mi t s ¢
life®® and the right to be free from torture, cruel, inhuman and degrading tre&fraering
other rights restrict both thextent toand the circumstances in which a State may use force

28

91 egal Consequences of the Walhra. 106. This view is supported by many scholars and

practitioners, see for exampl e K. Wat ki n, fiUse of Forc
Conduct of Hostilities,o International Review of the R
(ATherefore, the inhabitantés rights to |ife, and othe
rights |l aw. 0)

92The Commission has noted above jimésprudence of the ICJ Wall, Nuclear Weapons, and Armed

Activities casesholdingthat both IHL and IHRL frameworks apply, including concurrently, during

periods of armed conflict and occupatioa position supported by the relevant treaty bodies and

regi onal human rights jurisprudence. See also |I CRCbds E:
Conflictsi Interplay between the Conduct of Hostilities and Law Enforcement Paradigms (Report of

the Experts workshop, prepared and edited by Gloria Gaggigigl lAaviser, 2013), p. IfiUse of

Force in Armed Conflicts Interplayd). ICRC, International Humanitarian Law and the Challenges of

Contemporary Armed Conflicts, 31 Oct 2015, p.36. Similar law enforcement principles exist in

domestic legal systems globalbnd so can be understood as general principles of international law

of the nature referred to in Article 38 of the Statute of the International Court of Justice. See K.

Wat kin, fiUse of Force during Occupatd on: Law Enforceme
International Review of the Red Cross, Vol. 94, No. 885, Spring 2012, p. 304. Watkin also noted that,

Al n this r espebadedlantehf@cerhentmams operatg withis both the international

human rights and the hlbidng26B.t ari an | aw frameworks. o

93 |bid. See also Israeli Supreme Court ROE Case, Concurrence of President Hayut, para. 4. Israeli

Government submission to the Supreme Court, para. 32 and 73 (while accepting law enforcement

principles are applicable during armed confliejecting that those principles derive from IHRL),

Murray et al, Practitioners Guide to Human Rights in Armed Conflict (OUP 2016), see also supra ICJ

Wall, Nuclear Weapons cases.

“Unl ess otherwise specified, ntentionallyletsaloreport the oOuse o
potentially lethal force, including the use of firearms, aimed at the human body. It may also refer to

lesslethal, yet still coercive, force such as rubber bullets, teargas, water cannons and similar measures

which, alfhboghadéktonoée generally understood to be | eth
against particularly susceptible individuals. Although inapposite in this context, the use of force may

include other physical means of force ranging from merely touching anp@rsestraining, hitting, or

kicking, etc.

9 UDHR art 3; ICCPR art 6. Human Rights law prohibits a State from taking a life arbitrarily, but

the deprivation of life in certain, narrowly defined, circumstances may not be arbitrary.

9%|CCPR art. 7, CAT@. 1.
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against an individual. This Al aw enforcement par a
policing contexts, such as crime interdiction and riot control, but governséhef force in
any interactions between State agents and the poputation.

85. During armed conflict, the LE paradigm applies in the absence of active hostilities,
such as during ceasefires or periods of general calm, and/or where one party isontfiain ¢
over an areé It also applies during active hostilitieas a frameworkvhen forces are
interacting with the civilian population, for exampleaw enforcement rules continue even

if violent disturbances break ostich awiolent riots that burn \cles and break windows,

or even deadly clashes, for example between rival gangs using firearms.

86. While it would not be expected that soldiers during hostilities engage in such
situations, during periods of calm or occupation (during which the padlliged to ensure

or restore public order and safety), they may have no choice but to interact with the civilian
population, including by using foré&A law enforcement paradigm is arguably foreseen in
thelex lataof armed conflict, in particular durgnoccupatiort®

87. Under the law enforcement paradigm, State agentsusejorce only when:

9 it serves a legitimate law enforcement purp8sand

“The term 6civiliansd is not ordinarily part of human
contradistinction to those involved in military operat
thatl HL al so appl i e susedhére, referhte civilian®weho are nbtidieectlyp a

participating in hostilities (see below), unless specified as such.

98 Subject to the lex specialis of IHL as set out above.

9 Hessbruegge, p. 22223. This is all the more the case in modern, oftgmasetrical, warfare that
regularly takes place in urban environments.

10see Hague Regulations, art. 43, (AThe Il egitimate powe
occupant, the latter shall take all the measures in his power to restore, andanfarras possible,
public order and safety. . .0). The Supreme Court of I

notion that IHL contained its own law enforcement paradigm. It also cited art. 42 of the Third Geneva

Conventi on (afofstagainst grisonessfof wareespecially against those who are escaping

or attempting to escape, shall constitute an extreme measure, which shall always be preceded by

warnings appropriate to the circumcthealarkeles. 0) . These t
Report One, para. 234 (fAiEach use of -intermatoral was assessed
humanitarian law. According to that legal regime, the use of force against civilians who are not taking

a direct part in hostilities is gou@ed by law enforcement norms, whereas direct participants can be

targeted for such time they are takGomgt@gart in hostildi
determination. That the content of the 6l aw enforceme
mentioned by the court, likely because the Hague and Geneva lalater€onventional IHRL.

However, the Commission shares the view of most scholars that law enforcement principles of

necessity and proportionality in the use of force against civiliandirectly participating in

hostilities are those that evolved through IHRL, and apply even during armed conflict. Use of Force

in Armed Conflicts- Interplay, p. 35. Judge Turkel observed the same elsewhere in his report, para.

189 page. 2 JoBce dgdinstrriyilians svieo are hot taking a direct part in hostilities, is

gui ded by the principles of finecessityodo and use of
based | aw enforcement norms. o).

101 egitimate purposes include to prevent sesi crime, to maintain public order, or to carry out

lawful arrests. See Basic Principles on the Use of Force and Firearms, printigkeafter: Basic

Principles) Code of Conduct for Law Enforcement Officials, artTh e s e tlwaow 86 sionfstt r u ment s
reflect binding international law, see the report by the Special Rapporteur, A/HRC/14/24, para. 35.

The Commi ssion does not take a position on whether the
forced, but accepts t hatrdstthategve reeid castomaryy aw enf or cement
international lawSee also European Court of Human Rights, Grand Chamber, Application No.

43577/98, 43579/98achova and Others v Bulgaridudgment of 6 July 2005, paras-%%

(referring to thelBasant Pnitecihptéesnas shandaedsodo when

ot
©
-
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91 all possible preventative and precautionary measures have been taken in
advancg??

it is strictly necessarif®and

it is in proportion to the seriousness of the offence, the risk of harm to others,
and to the legitimate purpose to be achié¥ed

88. In law enforcement, force is necessary only where there is no other way to achieve a

lawful objective; force is to ba measure of last resort. Prior to its use, State agents must

exhaust alternative, less forceful measures or demonstrate their infeasibility. The level of

force may be escalated only in so far as demanded
procedire).

89. The scope of the harm inflicted by the use of force must be in proportion to that harm
which is being countered. It is not required, however, that the harm prevented outweigh the
harm inflicted on the attacker. Relevant factors include thahidetl of harm and its scope;

the number of attackers harmed versus the number of victims protected; and the culpability
or not of the attackef>

Lethal force

90. The requirements of proportionality and necessity also operate to restrict a State
a g e n e @ fireaums. Firearms deployed against a human body are potentially lethal. Even

30

where death is not intended, such as shooting at
measure which should be resorted to only when strictly necessary in ordetettt fife or

prevent serious injury from an imminent thrédtl nt enti onal ly | et hal force
deprivation of |ife may be justified under ECHRO®s Arti
Commi ttee called on Israel to fA[t]ake all/l necessary me
force during law enforcement operations, including by ensuring that rules of engagement or open fire
regulations of the State partyédés security forces in th

Access Restricted Areas of Gaza, are consistent withlea@tiof the Covenant and the Basic
Principles on the Use of Force and Firearms by Law Enf
para 13(a).

102 A/HRC/26/36, para. 63. Application No. 18984/84cCann and Others v. the United Kingdom
Judgment of the Eopean Court of Human Rights, 27 September 1995.

103 General Comment No. 36, paras. 20; Force may only be used as a last resort, when other measures
have failed and alternative measures will not suffice, see Basic Principles on the Use of Force and
Firearms principles 4 and 5; Code of Conduct for Law Enforcement Officials, art. 3. An obligation to
take feasible precautions to minimize the necessity to use force has been identified by the European
Court of Human Rights, seklcCann et al v UKGrand Chambedudgment, 27 September 1995,

par a. 194 ( fA Ftendriet eperatiorr wag ptaenedsandtcontrolled by the authorities so as

to minimise, to the greatest extent possi bl e, recour se
Rapporteur on extrajudicisdummary or arbitrary executions, Christof Heyns, A/IHRC/26/36, 1 April

2014, para. 63 (A[A]Ill possible measures should be tak
decision on whether to pull the trtifgtgemselvesri ses. 0). Law

as such and give a clear warning of their intent to use firearms, accordind@estbérinciples.

104 Communications No. 687/199Rpjas Garcia v. Colombja/iews adopted by the Human Rights
Committee on 3 April 2001, paras. 2.1 and 1@rij No. 731/199Robinson v. Jamaicd/iews

adopted by the Human Rights Committee on 29 March 2000, para. 10.3Ammégican Court of

Human RightsMontero Aranguren et al (Detention Center of Catia) v. Venezdaligment of 5

July 2006, Series C, NA50, para. 67. Human Rights Committee, General Comment No. 36, para.

20; Basic Principles on the Use of Force and Firearms, principle 5 (a) and (b); Code of Conduct for
Law Enforcement Officials, art. 3.

105Hessbruegge, p. 171.

106 Human Rights Committee Gener al Comment No. 36, para. 12 (Potent
be used, for example, in order to prevent the escape from custody of a suspected criminal or a convict
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killo) is far more restricted. It is all owed
life from an imminent thredf” All other use of delibetely lethal force during law

enforcement is per senlawful.1%8
Imminent threat

91. | mmi nent means i mpending or fii mmedi ately
ongoi ngo n o Fos g threatl to ¢ immieent the attacker should have no
remaining peparatory steps and should be in sufficient geographic proximity for the attack

onl

ant

tosucceed®6 [ A] n i mmi nent or i mmediate threatodé should

of s ec ond &LTherllostratiie mw enforéement scenario is police shootiag de
suicide bomber on the point of detonating a bomb in a busy railway station, or killing a
hostagetaker who is taking aim to kill a hostatjé.

92. I n I aw enforcement scenarios, the State agentd

is imminent mst have a subjective element (i.e., that the belief is honest), and an objective
element (i.e., that a reasonable officer would believe the same thing in the same sifdation).

93.  Any death or injury resulting from the use of force that does not confoitme @mbove
principles violateshe prohibition on excessive or disproportionate force. In case of death, it
constitutes arbitrary deprivation of life.

IHL and the use of force:conduct of hostilities paradigm

94. The conduct of hostilities refers the collective resort to means and methods of
warfare against the enemif. It includes active combat, launching attacks, and similar

who does not pose a serious and imminent threat to the lives or bodily integritybfer s . 0 ) . See
theBasic Principles on the Use of Force and Fireapmagiple 9. (The use of firearms is authorized

in extremely | i mited -defenceardefehca of otfeers agaimsaetmeérminent n i s e
threat of death or seriougmy, to prevent the perpetration of a particularly serious crime involving

grave threat to life, to arrest a person presenting such a danger and resisting their authority, or to

prevent his or her escape, and only when less extreme means are instiffia@néeve these
objectives. 0) .

107 Basic Principles on the Use of Force and Firearms, principle 9. See also Human Rights

al so

| f

CommitteeGe ner al Comment No. 36, par a. 12 (AThe intentiona
permissible only if it is strictlynecessy i n order to protect | ife from an im

law enforcement operations, the only other situations in which State agents may use lethal force are to
execute capital punishment in strict compliance with international law and standarissanations

of armed conflict in accordance with the requirements of international humanitarian law (see below).
108 Basic Principles, article.9

109 Hessbruegge, p. 1342.

1101bid.

111 Report of the Special Rapporteur on extrajudicial, summary orampixecutions, Christof

Heyns, A/IHRC/26/36, 1 April 2014, para. 59.

112Geneva Academy, Use of Force in Law Enforcement and the Right to Life: The Role of the

Human Rights Council, November 2016, p. 14; See also Human Rights Committee, Concluding

Observd i on s : |l srael , CCPR/ CO/ I SR/! 2, (2003) , par a. 15.

all measures to arrest a person suspected of being in the process of committing acts of terror must be
exhausted. 0) .

113 Application No. 18984/91MicCann et al. vUnited KingdomECHR Grand Chamber, Judgment

of 29 September 1995, para. 200; 1928 Naulilaa arbitration (Portugal v. Germany), 2 Reports of
International Arbitral Awards 1012 (1928), at p. 1025. See also Hessbruegge, p. 133. Care should be
taken not tdower this assessment to whether the use of force was reasonable. The assessment is

whet her the officerés belief in the imminence of
4 nterpretive Guidance supra, p. 43; Report on Expert Meeting, Use of Force id Sandlicts-

31
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mi

litary

operations.

one partyods

the military capabilities of thether, the conduct of hostilities legal paradigm applies. So long
as other IHL principles are respected, parties are not barred from targeting, with lethal force,

member s of an

hostilities11>

e n e my andcivilahsevihe directlynparticipafedr ¢ e s

Fundamental IHL principles related to the conduct of hostilities

95.

Ainatur e, | ocati on,
and, (2) t he
circumstances ruling
96.

97.

The principle ofdistinction requires that parties to a conflict distinguish between
civilians and civilian objects on one hand, and military forces and military objectives on the
other. Attacks may only be directed against the latter. In order for an object or building to be
considered a military objective it must meet two cumulative criteria namely that (1) by its

pur pose
objectds Aitot al or

t he

0 ro nu steo
parti al

t#me, offer[ s]

The principle oproportionalityprohibits attacks that are exped to cause incidental
loss of life or injury to civilians or damage to civilian objects, which would be excessive in
relation to the concrete and direct military advantage anticip&ted.

The principle ofprecautiondn attack requires parties to ta#tk feasible measures to
avoid and in any event to minimize incidental loss of civilian life, injury to civilians and
damage to civilian objects. This includes: verifying that the target is a military objective and
that the attack respects the proportiggakquirement; choosing weapons and timing for the
attack with a view to avoiding or minimizing civilian casualties; issuing advance warnings
when feasible; and suspending any attackhfitomes apparent that it does not respect the
principle of propationality.!!8

forces

eng .

[mitl]i tma ke [asc]t i a

destrt

a

Comparison of Principles

Conduct of hostilities

Law-enforcement

Distinction:

Parties to a conflict must distinguish
between civilians and civilian objects
on one hand, and military forces and
military objectives on the other.
Attacks may oly be directed against
the latter (including civilians who
directly participate in hostilities)

No similar principle in law
enforcement as the use of force is
presumed to be against civilians.

Prevention/Precautions

Parties must take all feasible measu
to avoid and in any event to minimize
incidental loss of civilian life, injury to

Prevention/Precautiors:

State agents must avoid the use of
force as far as possiblewhen
unavoidable, State agents must seek

32

Interplay, p. 35. Presupposing compliance with jus ad bellum, the use of force during armed conflict
is foreseen within the concept of military necessity. Military necessity has been articulated in various
forms, but at its core is a justifition to resort to all measures which are indispensable (i.e. necessary)
for defeating the enemy and which are not forbidden by the laws and customs of war. Destroying an

enemyo6s

military

equi pment

14 and 15. See also US Department of Defense, Law of War Manual, Vol 1, Sec. 2.2, June 2015
(Update of 31 May 2016).
1155eesupra section on Fundamental IHL principles related to the conduct of hostilities. While
other lawful targets est, the focus here is on using force against (targetable) human beings.
118|CRC, Customary international humanitarian law study, Rule 9.

17|CRC, Customary international humanitarian law study, Rule 14. Note that the Rome Statute

requires the damagetobec | ear | y

Elements of Crimes, Article 8 (2) (b) (iv).
118|CRC, Customary international humanitarian law study, Rule3115

excessived in

relation to t

and per seben@oddartsar e not

he

def i

'l eg

antii
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civiians and damage to civilian
objects.

to minimize harm to human life and
property as much as possible.

Proportionality :

Attacks that are expected to cause
incidental loss of life or injury to
civilians or damage to civilian objects,
which would be excessive in relation
to the concrete and doe military
advantage anticipated, are prohibited.

Proportionality :

The use of force must strike a
balance between the legitimate law
enforcement aim on one hand and the
harm that will be caused on the other.
No more force may be used than is
absolutely ecessaryto remove the
danger,and force escalated only as
necessary. The use of force must
avoid as far as possible deaths or
injuries of bystanders.

fiMilitary necessity:0

[T]lhe necessity of those measures
which are indispensable for securing
the ends bthe war, and which are
lawful according to the modern law
and usages of war. déier Code art.
14119

Necessity

No force is permitted unless
necessary to fulfil a legitimate law
enforcement aim.

Other IHL Obligations

98. Inaddition to the duty to respethe Geneva Conventions, all States parties are obliged
to ensuretheir respect?® The obligation to ensure respect is an obligation to take measures
in case a State breaches the Conventighisis on this obligation that the Security Council,

the GenerlaAssembly and the State parties to the Geneva Conventions have relied when
calling upon third States to react to IHL violations by the parties to the conflict between Israel

and the State of Palestifé.

Direct Participation in Hostilities

99. As noted, ciilians may not be the object of attack. If, during an armed conflict, a
civilian directly participates in hostilities (DPH) he or she loses the protection against attack
afforded to civiliang?® Such civilians are targetable on their way to an attacknduthie

' n the US Ar myéndWatfede] paraskal] the ginciplé is expressed as follows:

AA belligerent is justified

in applying any amount

purpose of the war; that is, the complete submission of the enemy at the earliest possible moment with
the least expendita of men and money. . . Military necessity justifies a resort to all measures which
are indispensable for securing this object and which are not forbidden by the modern laws and

customs of war . o
120 Art, 1 Common tdhe GenevaConventions

121|CRC Commetary to Art. 1 common to the GC, 2016, para.154; Declaration of the Conference of
the High Contracting Parties to GC IV, 5 December 2001, para.4; ICJ Wall case, pat&9158]

ICJ Nicaragua Case, para. 220.

122See e.g. S/IRES/2334(2016) and S/RES/46%t989RES/70/89, OP 9 and 10; Declaration of the
Conference of the High Contracting Parties to GC IV, 17 December 2014, para.4.

123 Article 51(3) of Additional Protocol | and article 13(3) of Additional Protocol Il. See also ICRC,
Interpretive Guidance oté Notion of Direct Participation in Hostilities under International
Humanitarian Law. ICRC Customary IHL Study, Rule 6. Targeted Killings case, para. 30.

33
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attack, and when returning therefrdffi After that, they regain their protected status and

cannot be targetett is therefore not a violation of IHL to target, including with lethal force,

a civilian who is directly participating in hostilities dug armed conflict, so long as all other

applicable IHL principles are respect&lvilians who DPH must abide by the rules of war,

and if they fail to do so, may be prosemiifor war crimesThey might also be prosecutable

under domestic law as theydotho avai | of O6combatantds privilege. 6

Qualifying conduct

100. The ICRC has set out a threlement threshold to identify DP¥Fi r st , the ci vili an
conduct must (reasonably be expected to) cause harm to enemy foresldld of harm

Second, the conduahust directly cause the harm; indirect causes, or generally supporting

the war effort, do not sufficedirect causatioph'?® Finally, the act must be specifically

designed to directly cause the threshold of harm in support of a party to the conflict and to

the detriment of anothébelligerent nexus)in sum:

101. D P H anhosfile act that is specifically designed to support one party to an armed

conflict by directlycausing’ on its own or as an integral part of a concrete and coordinated

military operatoni harm to the military operations or military capacity of another party, or

death, injury or destruction to p&rsons or object

102. The Commission used these parameters to determine whether any civilian directly
partidpated in hostilitiesn the context of the protesasid thus lost the protection IHL affords
them?!?8 The Commission equally took note of the additional views expressed by experts in

34

124|CRC, Interpretive Guidance on the Notion of Direct Participation in Hostilities under
Internatinal Humanitarian Law, p. 668; See also Israeli Supreme Coilidrgeted Killing caseat
para. 30. Th€ourt observed that a civilian who generally supports the hostilities is not taking a

direct part, while fia ci vi Whosanhiswaytothemglaceeashares (openly or
he will use them against the army, at such place, or on his way back from it, is a civilian taking "an
active part" in the. hostilitiesé. o) Ibid. para. 34

125|CRC, Interpretive Guidance on the Notion of Direct Partibgwein Hostilities under
International Humanitarian Law, p. 46.
126 |pid.Targeted Killing casgpara. 33 (acts intended to cause damage to the army) (citing Y. Sandoz

et al. Commentary on the Additional @&ersmadéocol s, p. 618
be acts which by their nature and purpose are intended to cause actual harm to the personnel and
equipment of the armed forcé$. nt er pr et ati ve Gui dance, p. 44 (AAnNn examg

6general supportd wo atllaterchre atbain car fdlliohvgapdns tathenfront r ac ks t h

lines of battle, or undertaking media activities or distributing political propaganda in support of one

side. Regarding taking part in hostilities, there is no condition that the civilian use pisnyear is

there a condition that he bear arms (openly or concealed). It is possible to take part in

hostilities without using weapons at all . 0) This view
Department of Defense, Law of War Manual, JuneEx2@hapter 5.8, p. 22836, where the

definitional elements exceed these to the extent that planning operations and sending others to

undertake them, are considered O6direct participation. o
127 Melzer, Targeted killing in International Law, Oxford, 20083#3-44. Targeted killings case,

para. 35. Al T] he following cases should also be includ
hostilities: a person who collects intelligence on the army, whether on issues regarding the hostilities

or beyond thos issues; a person who transports unlawful combatants to or from the place where the

hostilities are taking place; a person who operates weapons which unlawful combatants use, or

supervises their operation, or provides service to them, be the distandgefreen bat t | ef i el d as it m
(citations omitted)

128The Commission notes that the Israeli Supreme Court accepted the customary status of Direct

Participation in Hostilities despite Israel not being party to Additional Protocol I. See Israeli Supreme

Court, Targeted Killing case, at para. 30. T®aurt observed that a civilian who generally supports

the hostilities is not taking a direct part, while fa
on his way to the place where he will use them ag#iesarmy, at such place, or on his way back
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IHL and IHRL on the interaction of the two paradigms with respect tontidemonstrations
taking place during armed conflicts

ACivil unrest: During armed conflict, political d
unrest are often marked by high levels of violence and are sometimes responded to with

military force. Infact, civil unrest may well result in death, injury and destruction and,

ultimately, may even benefit the general war effort of a party to the conflict by undermining

the territorial authority and control of another party through political pressure, eocoto

insecurity, destruction and disorder. It is therefore important to distinguish direct

participation in hostilities which is specifically designed to support a party to an armed

conflict against anothei from violent forms of civil unrest, the primgourpose of which is

to express dissatisfaction wi®h the territorial ¢

Continuous Combat Function

103. Additional interpretation of the notion dfirect participationcame in the form of

| CRCbs identificatifaumcdfi ofmoo ntCiCiFla u sA cpoeembsaotn  wi t h
a member of an organized armed group, who is otherwise a civilian because he or she is not

part of a Stateds military, but whose regular fu
combat CCFwas developedor t he context where a Statebs milit
typically a NIAC, with a norState armed group. It aims to create status parity between the

me mber s of t hiewh®@areathezwise targetable at adl tirigmnd the members

of the armed group, who would only be targetakleéle directly participating in hostilities,

but not at other times.

104. The notion ofCCFhas been the object of criticisi#. CCF expands the definition of

6direct participati o arguably maoenges theiriskiobenistekeand i n so
targeting especially where ndtate armed group members fail to wear uniforms and are

ot herwise indistingui s.hAa mdbidity t6 disbnguisié fightets nar yoé ci vi
from civilians is anathema to IHLOthers argue that CCF improperly allows targeting
individuals 24/ 7 without affording them any of t
armed forces, such as POW status upon capnoleidingc o mbapantvs ® eged not to b
punished for having ptcipated in hostilities3!

105. The Commission does not opine on the recognition of CCF, nor its lawfulness as an
IHL -based status. It notes that CCF does not appear in IHL treaties and the concept remains
unsettled when assessed as custom. In such cir@nces, the Commission has taken the
view that it must choose, particularly with humanitarian law, the interpretation accepted by

from it, is a civilian taking an active part in the
129|CRC, Interpretive Guidance on the Notion of Direct Participation in Hostilities under

International Humanitarian Law, p36

130 Some suggest the definition is too broad, others that it is too narrow, see for example, Report of

the Special Rapporteur on extrajudicial, summary or arbitrary executions, Addendum: Study on

targeted killings, A/lHRC/14/24/Add 6, 28 May 2010, paraB5AkandeAi Cl ear i ng t he Fog of War
The I CRC's Interpretive Guidance on Direct Participati
Comparative Law Quarterly, vol. 59, no. 1, 2010, pp.i182, P188; SBo s ¢ h . AiThe I nternational
Humanitarian Law Notioof Direct Participation in Hostilities A Review of the ICRC Interpretive

Gui de and Sub Pachefseoon Elddtmhica awelpudnadl. 17, no. 2, 2014, pp. 999

1046, p. 1039J. Merriam and M. Schmiffi | sr ae |l i Targeting: A Legal Apprai sal
College Review, vol. 68, no. 4, 2015, ppi 33, p.23B.Bo ot hby, AAnd for Such Ti me as:
Time Dimension to Direct Participatin i n Host i |l ities, o New York University
Law and Politics vol. 42, no. 3 (Spring 2010): p. 7B, p. 767M. Schmitti Deconst ructi ng Direct
Participation in Hostilities: The Colnterpationait i ve EI ement
Law and Politics, vol. 42, no. 3 (Spring 2010), p. 690, p. 738

131 bid.
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a significant majority of the international community. Legal approaches accepted by only a
small group of countries are notagssarily wrong, but are best not applied by a Commission
until there is further acceptance by the international community. Doing otherwise, would
contribute to an undermining of legal certainty on the international plain.

106. Most importantly in thislemonstratiorcontext, the Commission believes that during

an armed conflict but in situations regulated by the law enforcement paradigm, human rights
law prohibits the targeting of individuals the crowdwith lethal force if based purely on

their membersip in an armed group?? The unsettled law combined with the foreseeable risk

to civilians, as set out vividly in this report, serve to reinforce this conclusion.

107. The Commission further notes that civdliefencepersonnel, civilian police officers

and s$milarly tasked security officers are considered civilians unless and until they directly
participate in hostilities. Their Omember ship6 i
amount to DPH or CCHn the case of doubt as to the status of an iddadi, the presumption

should be that of civilian statd&

Conclusion as to the interaction of the legal regimes

108. Theinteraction of the law enforcement and the conduct of hostilities paradigms leads
to the following with respect to the use of (puatially lethal) force against individuals in the
context of the protests in Gaza:

1. Members of armed forcegé* Intentionally (and potentially) lethal force is foreseen
against members of armed forces durhmstilities so long as the other IHL
principles and rules are respected.

2. Civilians. Civilians not directly participating in hostilities are not targetable and
may not be the object of attack during armed conflict. The use of force directed
against civilians notirectly participating in hostilitie is subject to the law
enforcement principles afecessityproportionality andprevention/precautiof®

2(a) Civilians who directly participate in hostilities during armed conflict lose the
protection from attack accorded to civilians. Their participaton 6 host i |l i ti es

o

36

¥2ynder the | aw enforcement paradigm nepither an indivic
(alleged or proven) nor past behaviour, including posing with firearms, bears on the lawfulness of

using lethal force against them. The applicable test remains whether the individual, at the time of their

targeting, posed an imminent threat to life @svdirectly participating in hostilities.

133 Additional Protocol I, para. 50(1); for analysis of DPH in practice, see Israeli Supreme Court,

Targeted Killing case, para. 40. The Commission recognizes that this presumption, as set out in AP |

para. 50(1)applies to the distinction between civilians and combatants (art. 43) in international

armed conflict. Nevertheless, were an armed conflict in this context classified-ageroational, in

situations of doubt, fa c arteefcanditiors ansl estraimse nt [ shoul d] be
governing a particular situation as to whether there are sufficient indications to warrant an attack. One

cannot automatically attack anyone who might appear dubious. . . . In the casdraénmational

armed conflicts,. . t he same bal anced approach . . . seems just
Study, Rule 6. See also, ICRC Interplay, pp284

B¥¥The o6principle of distinctiond applies as between mer

are negatively defied. See ICRC Customary IHL Study, Rule 5. By definition, all persons who are
not members of the armed forces, are civilians.

135See Supra, section dHRL and the use of force: Law enforcement paradi§ee also Human
Rights Committee, General Comment B®) paras. 12, 19 and 21; Turkel Commission (Part One),
para. 189, 191.
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means the conduct of hostilities paradigm applies, and it is not illegal to target
them with lethal forcé®

Application of paeagdll efl r aampepw corakcsh o() i

109. As noted, he applicability of either the conduct of hostilitiestioe law enforcement
paradigm is based on the factual situation presented. This determination may not always be
straightforward®” Some situations may involve both paradigiisr example, during an
armed conflict wherdargetable individualsare present anmg demonstrating civilians,
possibly taking advantage of the demonstration to launch an attack on soldiers policing the
event, both paradigms may apply in paraiféSuch a scenario was foreseen and addressed
by the ICRC:

Al F] or exampl e pstratibn against thevauthoritiasnn adsiéuation of armed
conflict were to turn violent, a resort to force in response to this would be governed by law
enforcement rules. If enemy fighters were located in the crowd of rioting civilians, they could
be diretly targeted under IHL rules on the conduct of hostilities. However, their mere
presence, or the fact that the fighters launched attacks from the crowd, would not turn the
rioting civilians into direct participants in the hostilities. Thus, all precautiprevided for

under IHL would need to be taken to spare the civilians in case of attacks against the fighters.
If it were to prove too difficult to distinguish the rioting civilians from the fighters, it might
be appropriate to deal with the entire sitwati under law enforcement, and apply an
escalation of force procedure with respect to all persons posing a thfeat.

110. In short, during the same event, the conduct of hostilities paradigm applies to
targetable individual$*® while against (rioting/violent)civilians, the law enforcement
paradigm applies*!

BHereafter, the Commi ssion uses tRandagainstm 6ci vili anso t
whom the application of any force is subject to an escalation of force procedutbogeom

Category 1 and 2(a), the Commission refers to 6targeta
to them of potentially lethal force is not unlawful so long as all additional IHL principles are

respected.

1371n its judgment, the Israeli Supne Court notediThe war on terror and on the terrorist

organizations faces Israieland in recent years also other countries around the Wavith

challenges which are not simple when dealing with complex scenarios which do not clearly fall into

one of he two categories that were stated alioae act oflicombabor an act ofiaw enforcement 0

Concurrence of President Hayut, para. 4 (cjtamgong otherKenneth Watkin, Yval Shany andhe

Turkel Commission Report, who in turn cited the ICRC ExpertoRep

138 See Use of Force in Armed Confligts nt er pl ay, Scenario B, p. 24 (fAiRiots
considered as amounting to direct participation in hostilities, regardless of how violent they might be

and of the reasons for which the civilian popialatreacts violently. . . However, fighters may take

advantage of riots in order to hide in the crowd and attack the enemy. For the State authorities, it may

then be difficult, or even impossible, to distinguish
139|CRC, International Humanitarian Law and the Challenges of Contemporary Armed Conflicts, 30

October 2015, p. 36.

WA rioting civilian is édirectly partpatdestpati ng in host
set out aboveThe conduct must meet thedlshold of harm, it must directly cause that harm

(generally supporting the war effort, does not suffice) and there must be a nexus to the harm and a

party to the conflict. An example set otut in a footnot
Interd ay report is a riot |led by the enemy in order to d¢
armed forces or in order to divert attention of the armed forces to help the conduct of a military

operation in a nearby village. See Use of Force in ArmedliCtif Interplay, p. 26, FN 70.

1411bid. Against violent/rioting civilians an escalation of force procedure must be employed,
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111. The application of these paradigms may lead to different outcomes. For example, a
different outcome would be expected under the prmportionality assessmentgi) The
conduct of hostilities paradig would prohibit a (lethal) attack if the collateral harm to
civilians is excessivdii) The law enforcement paradigm would prohibit any force where the
harm caused is disproportionate to the aim, with lethal force only allowed to save a life.

112. Howeve, applying the two regimes may also lead to the same outcome. For example
where targetable individuals are a small part of a larger, even violent, crowd, and are well
intermingled such that they cannot be singled'tian escalation of force procedure d&ds

on the law enforcement paradigm may be the only way to ensure compliance with both
paradigms.

113. Thetwo paradigmsnayalso converge where an individual posesnaminent threat
to life. Both paradigms wouldormally permit the use of potentially kel force- assuming
other principles of the two regimes are respetted.

IV. Context and background to the AGre:

n
Breaking of the Siegeo

114. This Commission was tasked with investigating alleged violations and abuses in the

OPT, parttularly in the occupied Gaza Strip, in the context of the laogde protests that

began on 30 MarcR018 under the banner AGreat Mar ch of Re:
Siegeo.

115. The AGreat Mar ch of Return and Breaking of
demastrations byPalestinians near the fence that since 1996 has separated Gaza and Israel

(along the Green Line traced by the armistice agreements of 1949), demanding that the

blockade imposed on Gaza be lifted and the return of Palestinian refugees.

116. Gazais home to two million peoplehalf of them children and twthirds refugees

who live in a narrow 42 km long coastal Strip, measuring 365 square km in total, with one of
the worl dés hi gh e'¥ Theipaocpss loahe iouisite vibdddamithe i e s .
remainder of the occupied Palestinian territory is extremely limited, owing to movement
restrictions imposed by Israel since the early 1890screased in the 2008&and further
intensified in June 2007.

consisting of warnings, minimal force, leisshal measures, with lethal force only employed upon an

imminent threat to life.

142 Targeting the individual must comply, inter alia, with the IHL principle of proportionality.

Shooting someone in a crowd would pose foreseeable risks to the others in the crowd, risks which

cannot be excessive in relation to the military benefit antiaipfaten killing the targeted individual.

The attack against the targeted individual must be aborted if the foreseeable civilian harm would be

excessive.

4 f a person posing an &éi mminent threatdé does not do
was the case amneoccasion in this context), then force under the law enforcement paradigm, and not

conduct of hostilities, would be permissible.

144 United Nations Country Team in the Occupied Palestinian Territory, Gaza Ten Years Later, July

2017, pags, para 3.

145 Since the First Intifada in the early 1990s, Israel has required Palestinians in the Occupied

Palestinian Territory to obtain a special travel permit from Israeli military authorities in order to travel

from Gaza to the West Bank, througtndel. United Nations Country Team in the Occupied

Palestinian Territory, fAGazandBéehs dre®zalSii@at er 0, (July 2
(11 November 2017

146 In 2000, with the Second Intifada, the movement of Palestinians through thenEreafah

crossings was restricted on the grounds of security.

"

38



A/HRC/40/CRP.2

117. Most Gazans have never been outshie 42 km long Strip. Its isolation has been
exacerbated by restrictions imposed by the Egyptian authorities as well as by the internal
Palestinian dividé*’

118. The two key demands of these protests relate
lands andproperties they lost in 1947948 and 1967 and the lifting of the blockade

imposed on the Gaza Strip since 28tf7These events and their historical background have

been scrutinized by many previous Commissions of Inquiry over the past century. A brief

summary of that history follow$ while noting that it is impossible to do justice to their

complexity over just a few pages.

Historical background

The situation in Gaza from World War | until 1967

119. For 400 years up until World War 1, Palestimgluding Gaza, was part of the
Ottoman Empire. In the wake of the war, the then League of Nations established a mandates
system whereby Palestine and other colonies and territories were to be administered by more
fiadvanc edla1932 Britaie wasppointed as mandatory power over Palestine.

120. I nspired by the nascent Zioni st movement , Br i
tasked it with placing Palestinmder such political, administrative and economic conditions
that could secure the establistimb in Palestine of a national home for the Jewish people, it
being clearly understood that nothing should be done which might prejudice the civil and
religious rights of existing nedewish communities in Palestiffé.

121. Duringthe ensuing mandate perirdm 1922 to 1946, the BritisBovernment faced

the task of trying to reconcile these conflicting commitméntiuring a period in which
Jewish immigrants, fleeing persecution in Europe and the Holocaust, increased the Jewish
population of Palestine fror3 to 30 per cerif?

122. Jewish immigration and the sale of land to Jews were resisted byemosh
Palestinians, resulting in a 1936 general strike, revolts, clashes with the British administration
and the establishment of the first of a long serie€aimissions of Inquiry tasked with
examining the violent events in Palestine. One, known as the Peel Commission, concluded
in 1937 that the British mandate was unworkable and recommended it be terminated and
replaced by a partition of Palestine into antABiate and a Jewish Staté.

123. The UN was divided on how to solve the problem. On 29 November 1947, the
guestion was put to a vote, leading to the adoption of UN General Assembly resolution 181

147OCHA, The Gaza Strighttps://www.ochaopt.org/location/gaz&ip%20

148 See for example interviews IBI002, KHI004, MBI0O06, MBD, NMI012.

M9E g. interviews MBI005, ODM010, ODMO009, MBI0O09, HQI056, NMI004, TXI012, NMI017,
MBI002.

150 Covenant of the League of Nations, article 22.

151 preamble and article 2 of the mandate, available at
http://avalon.law.yale.edu/20th_century/palmanda.asp

152 A/AC.14/8, 2 October 1947 (Memorandum by His Britannic Majesty's Government presented in
1947 to the United Nations Special Committee on Palestine Published at Jerusalem, 1947)

153 Summary of the report of the Palestine Royal Commission presented by the Secretary of State for
the Colonies to the United Kingdom Parliament by Command of His Britannic Majesty, July 1937,
retreived ahttps://www.un.org/unispal/document/plafipartition-summaryof-the-uk-palestine
royakcommissiorpeelcommissiorreportleagueof-nationsnonun-document/
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on the partition of Palestine, adopted with 33 votes woda, 13 against (including Arab

States) and 10 abstentions. The resolution was accepted by the Jewish community (receiving

57 per cent of the land and 84 per cent of the agricultural land while comprising 33 per cent

of the population) but rejected by tRalestiniansThe r esol uti onds adoption we
by outbreaks of violence in then Mandate Palestine. At midnight on 14 May 1948, the British

Mandate expired, and Britain disengaged its forces. At the same time, Israel declared its

independence, invokig Resol uti on 181, stating that the new
equality of social and political rights to all its inhabitants irrespective of religion, race or

s e ¥4The declaration was followed by hostilities between the new State and the Arab

Staes of Egypt, Jordan, Syria and Lebanon, which were brought to an end by the armistice

agreements of 1949. These agreements created a de facto border, to date known as the Green

Line, between lIsrael and the remainder of Palestine which resulted in Isizieg se

considerably more of Palestine than was envisaged by Resolutiérab@iunting to in total

78 per cent of Mandate Palestitfe The remainder was subjected to military occupation,

with Egypt occupying Gaza (making clear that it only administered tifife (Sovisionally)

while Jordan annexed East Jerusalem and the West Bank.

124. From April to August 1948, it is estimated that around,@80 Palestinianfied or
were expelled from their previous hNakb&s in todayéd
(dfcatas®¥ropheo) .

125. In Gaza, the original 80,000 inhabitants of the Strip were consequently joined by more

than 200,000 refugedstwo out of five of whom were from the central area of Palestine.

Many refugees were from the wider Gaza region, wHh&reut of 56 local centres had been

emptied by their inhabitanislargely peasant families or Bedouins haunted by the desire to

return to homes and lands that were often within sight from the Stéthough the Strip

represented only a little more tharhundredth of the area of Mandate Palestine, it by 1949

provided the home for a qu¥rter of Palestineds Ar

126. In December that year, the United Nations Relief Works Agency for Palestinian

Refugees (UNWRA) was set 11f- defining Palestineee f ugees as fipersons whose
place of residence was Palestine during the period 1 June 1946 to 15 May 1948, and who lost

both home and means of |livel® hood as a result of

127. In 1964, the Palestinian Liberation Organization (PL@pViounded and committed
to liberatethe homeland of the Palestinian people (defined as those Arabs and Jews who were
living in Palestine up to 1947 and 1917 respectively, whether they remained or were

%The Declaration of Independence stated that the new
justice and peace as envisaged by the prophets of Israel; it will ensure complete equality of social and
political rights to all its inhbitants irrespective of religion, race or sex; it will guarantee freedom of
religion, conscience, language, education and culture; it will safeguard the Holy Places of all

religions; and it will be faithful to the principles of the Charter of the UnitadtNi ons 0, s ee
https://mfa.gov.il/mfa/foreignpolicy/peace/guide/pages/
declaration%200f%20establishment%200f%20state¥82P0israel.aspx

Robert Serry, fAThe-PEhekes alRyep@aten | sraeld.i
https://www.un.org/unispal/history/oiiitgs-and-evolutionof-the-palestineproblem/partii-194 71977/

156 General Progress Rert and Supplementary Report of the United Nations Conciliation

Commission for Palestine, Covering the Period from 11 December 1949 to 23 Octohdydigsd

Nations Conciliation Commission for Palestine, A/1367/Rev.1, 23 October 1950 (retrieved 29

Janary 2019).
B7)eanPi er r e Fiidhistary @ &Q#14d) ,
158 | pid.

159 Established bynited Nations General Assembly Resolution 302 (IXJRES/302 (1V), 8
December 194%retrieved 29 January 2019)
160 UNRWA, Palestine Refugedeetrieved 29 January 2019).
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expelled)!®* The PLO comprised numerous Palestinianitipal parties, the dominant of
which was Fatalii a secular Palestinian National Liberation Movement founded in the late
1950s by diaspora Palestinians after the 1948ba

The 1967 war

128. In 1967, relations between Israel and Egypt became straihed Egypt blockaded

the Straits of Tiran to Israeli shipping. Israel then launche@pigtive attacks against Egypt,
destroying most of its air force; a ground offensive followed in Gaza and the Sinai, before it
attacked Jordan and Syria (who had joikggpt). In six days, Israel defeated the three States
and occupied Gaza, the Sinai, the West Bank including East Jerusalem and the Golan
Heights. An estimated 350,000 Palestintéhwere forced to flee (of which approximately
117,000 fled for a second timbaving first fled in 19483, and UNRWA was mandated to
assist them as welt?

129. Six months later, the UN Security Council unanimously adopted Resolution 242,

c onf i r mihadmgissibilityef th® acquisition of land by foce and cal |l ing for | sr.
withdrawal from the t ajustsolutiontod thesrefugde probdth occupi ed
This resolution was reonfirmed in 1973 by SC resolutig#

International commitments regarding the return of refugees

130. Today, around five million Palé@rian refugees, including 1.34 million living in Gaza,
are registered with UNRWASS

131. The return of refugees was first addressed by UN General Assembly Resolution 194
T carrying equal weight in international law as the partition resolutipassed orll
December 1948 which sets out that:

ié the refugees wishing to return to their home
should be permitted to do so at the earliest practicable date, and that compensation

should be paid for the property of thoseoking not to return and for loss of or damage

to property which, under principles of international law or in equity, should be made

good by the Government'® or authorities responsi

Blyal e Law School, 0The Palestinian National Charter: F
Council July 21 7 , Ir&reded 29 January 2019).

162 Repot of the Secretar@General under General Assembly resolution 2252\(ESnd Security

Council resolutior237 (1967) A/6797, para. 15&etrieved 29 January 2019).

163 Report of the Secretax@eneral under General Assembly resolution 2252\(ESnd Security

Council resolutior237 (1967) para. 15qretrieved 29 January 2019).

164Resolution 2252 (EY) asked UNRWA to continue to fAprovide human
practicable, on an emergency basis and as a temporary meastiney fpeosons in the area who are

at present displaced and are in serious need of immediate assistance as a result of the recent

host i | iGererAssemblResaution 2252 (E¥) Humanitarian assistancA/RES/2252

(ESV), 4 July 1967(retrieved 29 January 2019) aseehttps://www.unrwa.org/content/resolution

302(retrieved 29 January 2019).

165 UNRWA, Protection in the Gaza Stripetrieved 29 January 2019) abtlRWA, Palestine

Refugees.

166 UN General Assembly Resolution 19Article 11 (retrieved 29 January 2019).
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132. Following the 1967 hostilities, in November 1974, the UN Gengsakmbly went
further, reaffirming an fAinalienabl-894& i ght o of r e
and 1967 hostilitiem its resolution 323657

133. Since then, this issue has remained one of the most contentious issues in negotiations
to find adurable solution to the conflict between Israel and Palestine, despite United Nations
bodies haing repeatedly reiterated the right to repatriation or compensation for Palestinian
refugees, in countless resolutions adopted annually.

134. By way of example in its most recent iteration, the General Assembly
overwhelmingly adopted a resolution on 7 December 2018 (with only Israel and the US
voting against) in which it again:

AiNotes with regret that repatriatiom or compens
paragraph 11 of General Assembly resolution 194 (lIl), has not yet been effected, and

that, therefore, the situation of the Palestine refugees continues to be a matter of grave

concern and the Palestine refugees continue to require assistance tbasieehealth,

education an® | iving needso

135. Many Palestinian refugees believe that they would one day return to the village or
town from which their parents or grandparents fled in 1948 and accordingly urge the
implementation of General Assembly rag@ns 194 and 3236.

136. | srael opposes their return, arguing that At he
State of Israel would threaten the existence of Israel as a Jewish state, obliterating its basic

identity as the homeland of the Jewish pleoand a refuge for persecuted Jews

wor |l d#%%i de. o

137. For some in |Israel, speaking of refugees #fAret.:
near existential threat. In a 2001 article on the right to return posted on the website of the

Israeli Ministry of Foreign Affairs, Dr. Ruth Lapidoth concludes tieh ei t her under 't he
international conventions, nor under the major UN resolutions, nor under the relevant

agreements between the parties, do the Palestinia
If Israel were to allow all of them to return to her territory, this would be an act of suicide
on her part, and no stat® can be expected to dest

4. Attempts to achieve peace and overall conflict dynamics

138. Despitet he Secur ity sGoresoluiont 212 andl 388@bovk), Israel
continued occupying the West Bank, including East Jerusalem, and the GaZa' Siip,
embarked on a policy of establishing Jewish settlements in these areas. According to
UNSCO, these settlements are today abergid the major stumbling block in the way of a
peaceful resolution to the conflit

®ihReaffirms also the inalienable right of the Palestir
which they have been di spl ace deedMGenetalpAsserobtyed, and call s
Resolution 3236A/RES/3236 (XXIX), Article 2, adopted 22 November 1qretrieved 29 January

2019)

168 A/RES/73/92.

169 See Israli Ministry of Foreign Affairs: Israel, the Conflict and Peace, Answefeguently

AskedQuestions, 30 December 2009.

170 See Israeli Ministry of Foreign Affairs: Do Palestinian Refugees Have a Right to Return tp Israel

15 Jan 2001.

171 See also the séoh on occupation law above.

172 See, e.g. UNSCO briefing to Security Council, 22 January.2019
https://unsco.unmissions.org/secystouncitbriefing-situationmiddle-eastincluding-palestinian
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139. Among many Palestinians, violent responses to the occupation and forced exile
intensifiedin the 1970s and 1980s, largely under the auspices of the PLO and ks long
standing (1969 to 2004) Chairman Yasser Arafat. From 1987 to 1993, a first Palestinian
uprising against the occupation occurred, known as the First Intifada, or the intifada of stones.
This is also when Ham&8 (the Arabic acronym for Islamic Resistance Moent) was
founded, with roots in the Muslim Brotherhood movement, to pursue an armed struggle
against Israel with the aim of liberating historic Palestine, while also providing a wide range
of social welfare programmes in the Gaza Strip and the WestBank.

140. This first uprising ceased when a series of secret peace negotiations between Israel
and the PLO in Oslo resulted in adoption of the Oslo Accords in 1993. A Declaration of
Principles was signed by Israeli Prime Minister Yitzhak Rabin and PLO ChaiArafat at

the White House which provided for the establishment of a Palestinian interim self

government aut hority #Afor a period not exceedin
settlement based on SCresoluti@nd 2 and 3380. TheWatsBankanAccor ds tr ec

the Gaza Strip as a single territorial unit, as does the UN (hereinafter called the occupied

Palestinian territory (OPT) or Palestit®dThe PLO recognized | srael s ri

peace and renounced the use of violence, while Israel nzeogythe PLO as the
representative of the Palestinian peaplie the dismay of both righwing Israeli and militant
Palestinian groups.

141. In 1995, Prime MinisterRabin was assassinated by an Israeli fginiy religious
fanatic; a seback to the peacprocess exacerbated by violent attacks and suicide bombings
from Palestinian groups opposed to the Oslo accords, including Hamas and Islamic Jihad
(leading them to be terroriisted by the US in 1997). Both groups are to date considered

to be partieso the continuing conflict with Israel.

142. Over time, both Israel and Palestine became dissatisfied with the Oslo regime. Israel
complainedhat the nascent Palestinian Authority (PA) was unable to prevent acts of violence
by Hamas and Islamic Jihad. Thralestinians complained of humiliating and choking
movement restrictions; that Israel did not honour the agreements reached concerning the
economy, transfer of territory and release of prisoners; and of unabated settlement
constructiori which risked makig a twoeState solution impossible, despite being repeatedly
condemned by the Security Countil.

143. A second and more violent Intifada erupted in September 2000, triggered by a visit to
the holy Haram aSharif/Temple Mount in East Jerusalem by the thiwd party leader
and general disillusionment over the lack of results of the Oslo Accords.

144. Fromthen and until the end of July 2007, OCHA estimates that 4,228 Palestinians and
1,024 Israelis were killed in Isradhalestinian clashésmore than bIf were civilians, as
neither side made a serious effort to distinguish between combatants and civilians in their
actions!’402 Israeli civilians died in suicidleombings, a phenomenon that peaked in 2002.

question2

Hamas describes itself as a fiPalestinian | slamic nat:.i

includes a political party and an armed wing (stp://hamas.ps/en/post/678lacumentof-general
principlesandpolicieg. Hamas or its armed wing is listed as a terrorist organization by Australia,
Canada, the European Union, Isr&&w Zealand and the United States of America.

WHamas, fAAb@Wtl7Hga mand Hamas: i €iaceptidn armiveisaryn s o f
ki ck of f03 DatemBen 2048D

15 Terns drawn from UN terminology dabase.

176 U.S. Department of State, Foreign Terrorist Organizatfoetsieved on 12 February 2019)

177 Most recently by Security Council resolution 2334 (20(2%) December 2036

178 OCHA Special Focus, Israeflalestinian Fatalities Siec2000- Key Trends(August 2007,
https://www.ochaopt.org/sites/default/files/CAS_Aug07.pdf

Hamas 6
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Between 2004nd 2007, 11 Israeli civilians, inading four children, died from scalled
Qassam rockets that Palestinian armed groygpsnarily the military wings of Islamic Jihad
and Hamas by that time had started to fire into nearby Israeli toWfiEhe majority of the
Palestinian deaths occurred the Gaza Strip, through Israeli military operations, targeted
killings, and incursion®® At least 284 Gazans were killed during this ti(@00-2007)
while present within 150n of the Gaza perimeter fence with Israel, 117 of them civilians,
including 23children?®!

145. Meanwhile, in 2002 Israel initiated the construction of a Wall to separate the West
Bank from Israel. While Israel argued that the Wall was built for security reasons, to keep
out suicide bombers, 80 per cent of the Wall was being buitiadestinian land and therefore

the International Court of Justice deemed the Wall illégaht the same time as Israel by
building the Wall de facto expropriated 10 per cent of Palestinian land, Israeli settlement
constructions continued. By 2018, 611,08elis lived in 250 settlements in the West Bank
and East Jerusaletft In the Gaza Strip, on the other hand, the settlements were withdrawn
by Israel in 200%see also the above section on occupation.law)

146. Subsequent peace negotiation attempts havedate been unsuccessful. On 6

December 2017, the Ufeclared that it would move its embassy from Tel Aviv to Jerusalem.

This decision, celebrated in Israel, led to widespread demonstrations, including at the Gaza

fences!® Palestinian President Abbas thred that the US could no longer play the role of

impartial mediatot® The UN General Assembly subsequently adopted ResolutidiDAS

on the Status of Jernulsaadlvedn amy whé¢ tcihomd idretceé md ed
Jer us al e md atus oridemographicecomposition and called on all States to refrain

from establishing embassies in the Holy City and to reverse the negative trends imperilling a

two State resolution o¥flhhdahsanangl RORPAl eshieniUdD s
Coordinator for the Middle East Peace Process reported to the S€auitgil:il t has been

over 25 years since Oslo opened a pathway to peace. The core of those agreements was long

before enshrined in a number of United Nations resolutions and bilateral agreements that

remain valid to this daowéveraveerodédiasilee prodpexts e agr e e me
for credible negotiations has dimmed, only to be replaced by the lack of hope and the growing

riskofaonest ate reality of® perpetual occupation. o

The Palestinian elections of 2002006 and the internal Palestiniardivide

147. The ineffective Oslo peace process led to widespread disillmgisnamong
Palestinians with its authors and supporters within the PLO, notably Fatah. Following
Arafatés death in 2004, Pal estinian aRresidenti al
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179 |srael Ministry of Foreign Affairs, Antlsraeli Terrorism in 2007 and its Trend<2iD08:
Overview(05 June 2008YDCHA Special Focus, Isradfialestinian Fatalities Since 200Bey
Trends(August 2007, https://www.ochaopt.org/sites/default/files/CAS_Aug07.pdf

180 OCHA Special Focus, Isradfalestinian Fatalities Since 200Bey Trends, August 2007

BB Tsel em: fAHostilities(lliNoventhar2@Gl7)si nce di sengagement 0
B2wa | | case, para 137: iTo sum up, tchreinc&dhatrt, from the
the specific course | srael has chosen for the wall was

https:/iwww.ictcij.org/files/caserelated/131/21-20040709ADV -01-00-EN.pdf

183 hitps://www.ochaopt.org/sites/default/files/israeli_settlement_activities.pdf

184 See section on 14 May.

185The Washington Post, Pal esti ni ans c¢cl ash with Israeli troops ahe:
Jer us al €7recernber@@l?7).

186 Seehttps://www.un.org/press/en/2017/ga11995.doc.htm

187 https://unsco.unmissions.org/secutguncitbriefing-situationmiddle-eastincluding-palestinian

question2.
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candidate Mahmoud Abbas won. Ahead of the next elections to the Palestinian Legislative
Council (PLC) elections, Hamas announced its intention to present candidates, after years of
disassociation from the Oslo process and the Palestinian Authority.

148. Inthe 2006 legislative elections, declared as free and fair by international ob'$&rvers
Hamas won a majority74 of 132 seats, in the Legislative Council, defeating Fatah. During
the ensuing weeks Hamas tried unsuccessfully to convince Fatah members tsateep

cabinet positions in a unitgovernment, and finally proposed its own list, which President

Abbas accepted. AHamdse d Pal estinian Government was establ

victory prompted sanctions against the PA by Israel, the US and the EdJjomtly
controlled the vast majority of its sources of income (clearance revenues and international
development aid).

149. Tensions between Fatah and Hamas also qui ckl

take-over of the Gaza Strip in June 2007, while taR#ed emergency cabinet took control

of the West Bank. Despite several ensuing national unity agreements between Fatah and
Hamas, most recently on 12 October 2017, the two sides remain divided. No Palestinian
presidential or legislative elections haveebéield in over a decade, since 2006, creating a
democratic deficit that undermines the legitimacy of state institufiths.

The situation in Gaza since 2007 and the blockade

150.Fol | owi ng Hamasd 2007 takeover of Gaza, t he

y

fhostile territoryodo and, citing security concerns

cuts and restrictions on the access and movement of people and*adtmately
amounting to a blockade by air, sea and land (the only exception being a 12 lohtsirigter

with Egypt which, since 2013 in particular, has also remained closed most of the time, due
to the security situation in the Sinaf}.Israel justified the blockade as part of a campaign of
feconomic warfa¥eo0 against Hamas.

151. Thetwokeyaimsofth Gaza protests are the issue of ret.

siegeo, or lifting of the current bl ockade, i n

blockade and its effects on Gaza follow.

The bl ockadebs i mpact on Gazads economy

152. The blockadeesulted in Gaza falling into a deep recession. By 2015, according to the
Worl d Bank, it had sha¥%ed 50 percent of Gazabds

188 See reports by the National Demaiic Institute (NDI) in partnership with The Carter Cerf&

January 2006) and the European Urdenuary 2006) as well as ai@ressionaResearctservice

Report forthe USCongresg9 January 2006).

189 United Nations Country Team in the Occupied Ral&mn Territory, Gaza Ten Years Later, July

2017. On 12 December 2018, the Palestinian Constitutional Court declared the Palestinian Legislative
Council dissolved and requested President Abbas to call for legislative elections within six months.

isreel i Ministry of Foreign Affairs, @®Security Cabinet

September 2007).
191 United Nations Country Team in the Occupied Palestinian Territory, Gaza Ten Year§ubgter
2017).

192 etter to OCHA(17 March 201}, citedin UNOCHA, A F
¥Worl d Bank, AEconomic Monit

ragnMay20&d | i veso
oring (2RMay@0d1l%). to t he Ad
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153. Three major rounds of hostilities in 2008, 2012 and 2014 contracted the economy

further, damaging 60,000, 10,000 and 171,000dwraspectively®* According to the IMF,

the 2008 hostilities wiped out over 60 per cent
hostilities destroyed 85 per cent of what was&ft.

154. Gaza, historically a place of trade and commerce, was reducedheeaitarian case

of profound aiddependency. Humanitarian relief and the rebuilding of assets destroyed by

Il sraeli military oper at i$hoslay,rihe veal theoms ofiant e Gazad s
average Gazan is about 30 per centless than in'¥9®&ordng t o t he Worl d Bank, Ge
economy will never improve without easing the restrictions on movement and access for

goods and peopfé®

155. As aresult, poverty rates in Gaza increased dramatically from 2012, rising from

38.8 to 53 percent By 2018, aboutl.3 million people in Gaza, or 68 per cent of the
population, were identified as food insecure, primarily due to po¥¥mhe blockade has

had a negative impact on a host of human rights of Gazans, including the rights to education,
life and health, workhousing and freedom of movement, as described further below.

156. | n 2018, Gazabs economy f6@arcarntgrewthinithe free fall,

first quarter of 2018 and an unemployment rate of 5&get(over 70per cenfor youth and
over 78 pecentfor women)i the highest in the worléf?

Movement of goods in and out of the Strip

157. Since the beginning of the blockade, Israel has periodically tightened and eased
movement restrictions in Gaza. The Israeli Government characterises the resakhassd

on |Israelés security needs. The Coordinator of
(COGAT) is the Israeli military bodyth&to per at es t o preserve the state'
tools in Judea and Sa ma randaveseesdhe enoyvaadrexitof t he Gaza

people and goods from the StFip.

158. Gaza has no functioning airport nor any commercial seaport. While foreseen in the

Oslo Peace Accords, both sites were destroyed by Israel in reprisal attacks in the early 2000s

and Israelhas not allowed them to be rebd®.Throughout 2018, 8z ad6s only active
commercial crossingvas Kerem Shalom, fully controlled by Israébnly limited imports

werealso allowed via the Salah Ad Din Gate on the border with Egypt). The amount of goods
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194 United Nations Country Team in the Occupied Palestinian Territory, Gaza Ten Year§ubter

2017).

WBUNCTAD: i RIBIPTAD assistance to the Palestinian people: Developments in the

economy of the Occupied Palestinian Territ(#8 July 2018), paragraphs 15, 28.

MUNCTAD: #fAReport on UNCTAD assistance to the Palestini
economy of the Occupidealestinian Territory23 July 2018), paragraph 29.

WUNCTAD: fReport on UNCTAD assistance to the Palestini
economy of the Occupied Palestinian Territ(#8 July 2018), paragraph 31.

MWorl d Bank, f@AEconomitco Mohnei tAodr i Hog (2R 8gmembeo n Commi tt ee o
2018).

20Wor |l d Bank, fAEconomic Monitoring (2RS8gptember t o the Ad Ho«

2018).
201See COGATwebsite @i The Coordination of Gov@intnment Activities
(COGAT)is reponsible forimplemeningt he gover nment és polivsg in Judea and

vist h e Ga zhtpsBSvwww.idfiln/minisites/cogat/
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enteing Gaza has significantly decreased since the blockade: While in 2007, almost 8
trucks/1000 persons entered the Strip each month, in 2018, that number decreased to just
above 4 trucks/1000 persofis.

159. Israel currently allows most goods to enter Gazssbuerely limits, or bans, entry of

fidduasle 0 goods, that i s, items that can be used f ¢
Ot her countries abseorgebdbctbutadaccorddogl to th
list for Gaza is much longerdh recognized by international standards. It includes items for

civilian needs, such as wood planks and castor oil, medical equipmentmachines, hair

dryers, water pump¥°l eading to an | srael:i human rights orga
necessy balance one should draw between the security benefits gained from such

restrictions with the damage they cause to civilians, residents of Gaza hardly figure, if at

a | #5bhe World Bank reportsthdatt he | i st s broad andowague defini
of keeping with international practice, the ntransparent administrative process, and the

fact that items are added to and deleted from the lists in response to Palestinian political and

security changes make these lists function more as econonsigsarthan as a necessary

secur it yYhptheopast gem® such as coriander, kiwis, toys, chocolates, hummus

with sesame paste, mushrooms and notebooks were restricted frof®entry

160. These restrictions have | ef pbrtageafzcuddas heal t h se
medical equipment, including CT, MRI and-rdy scanners, cardiac catheterisation

equipment, diagnostic laboratory analysers and radiological equipment used to identify and

treat cancef®® They have also rendered prosthetic limbs diffidoltobtain because they

incorporate materials such as carbon fibre and epoxy resins, which the Israeli authorities

consi der 2 fPdsthetic limbs aedin particularly high demand in Gaza due to the

growing numbers of limb amputations among demorwtsashot by ISF forceéseethe

section ompermanent, lifechanging injuries below)

161. Restrictions on dual use items entail routine denial of applications by health care
organisations for personal protective equipment such as helmets, bulletproof vegés and
masks, which would providéealth workers with essential protection as they carry out
emergency medical evacuations from demonstration &e@isnilarly, prohibitions on entry

of digital radio equipment have impeded health providers from upgradingtedtdnalogue

2030QCHA, 2018: More casualties and food insecurity, lessling for humanitarian aig27

December 2018) and United Nations Country Team in the Occupied Palestinian Territory, Gaza Ten

Years Later,(July 2017).

WCOGAT: walbedl béms RequiringR7)Transfer Licenseo
25UNCTAD: fiRepor tssisance tttNePaldsthiampeople: Developments in the

economy of the Occupied Palestinian Territory, 23 July 2018, para 15; COGAT: sddual dé

ltems Requiringp&.Transfer Licenseo

26Gji sha: @ACheeuksiendg Ititse fgw0ate , 0 (31 Januar

27Wor |l d Bank: fdAUnlocking the Tr a@elaRay201Ty i al of the Pal
29.

28Gji sha, @Cheeakiemg | ti(BldantamP@t6y. o

209 COGAT, Restricted Import List Gaza Strip, 2013, page 2. Dual use isdefies fci vi | i an goods
that can be wutilised in military situations. o Those th
including applications for a special per mit. I nterview

Useo | tems Requdms@@l 7a) . T rSaenesThadlual olsd lisEinadlytgets

published but it 620 Aprih28170opposi te of wuseful o

2COGAT, idList of fADual Useod [201&ms Requiring a Transfer
211 |nterviews MBI0O08, MBIO09; Confidential note 015.
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VHF communications equipmentreportedly leading to loss of contact withalthworkers
rescuing individuals in the buffer zone near to the separation fhce.

3.  Movement of people in and out of the Strip

162. | srael 6s pol i cmovemdnt of peaple batwedniGaza and the West

Bank, including East Jerusalem, are deepening the separation between the two parts of the

Palestinian territory*Thi s not only negatively affects the ecc
to education, healthcar@nd family unity. Almost 75 pecent of Gazans are registered

refugees, descendants of Palestinians seeking refuge in Gaza from the 1948 watr, living in or

outside one of Gazads e#d Mahyfamdias ard parntahently k r ef ugee
split betweerGaza and the West Bank including East Jerusalem or Israel, and only allowed

to reunite for major family events, $uch as funer

163. The vast majority of Gazans are not eligible to apply for an exit permit. In recent
years, those considered eligible have included patients referred for medical treatment outside
Gaza and their companions; traders; staff of international organizations; and exceptional
humanitarian case&® The few who are eligible to submit applications miat necessarily
receive permits and almost always encounter delays and difficulties in the pto€ess.
example, patients must submit applications ten days before their hospital appointment, with
supporting medical documentation. If approved, they mapfoemed only the night before

their planned travel. Receiving an answer can take weeks, even months. In such cases,
patients may lose their appointments, and in some documented cases patients Rdve died

212 |nterview MBIO0O0S.

2BA doctrine referred to as the fAseparation policyod, se
State submissions in the High Court cases HCJ 49%¢aPv. Minister of Defeessand HCJ 2486/14

Masri v. Defense Minister and COGAT i Ardcedure for Settlement in the Gaza Strip by Judea

and Samaria Area Residents (December 2010)06, provided
2006, a decision was made to introduce a policy of separation between the Judea and Samaria Area

[theWestBenk] and the Gaza Strip in Iight of Hamasd rise t
currently in effect i s ai med at reducing travel

Separation Policy: List of references prepared by Gisha, Juy 201 Gi sha, What is the fAsepar
policyod? .Bonwads2012, p

214UNRWA, Palestine Refugees, Where We Wgaran 2018),Https://www.unrwa.org/wherae-

work/gazastrip); Di a KVahniraagei afhn anal ysis of the | egality of the |
the Gaza Strip , Di akonia | HL Progr a(@m®. Legal Analysis Report
215United Nations Country Team in the Occupied Palestinian Territory, Gaza Ten Year§ubter

2017); Gisha, Context for the Protests in Gaza, Gisha Answers your Frequently Aslstidqdu

(May 2018),page 3, para 3.

218 OCHA, Recent Trends in Palestinian Access from Gaza: Erez and Rafah Cr(@<dugsber

2018).

2170OCHA, 2018: More casualties and food insecurity, less funding for humanitarigvvaid

December 2018), OCHA reportsattthe rate of approval of permit applications for UN national staff

to leave Gaza stood at 59 per cent during 2018, up from 47 per cent in 2017. However, the total

number of applications submitted in 2018 dropped by 24 per cent, primarily due to thelaniper

of staff that were denied for security reasons and banned for reapplying for 12 months, currently 131

compared to 41 staff by the end of 2017; see also Report of the UN SeGetasal, A/73/420,

paragraphs-48.

218 Medical Aid for Palestiniané MAP) , fHeal t h (Septgnber 2@¢),pagp&t i on o
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164. This policy has exac ethelraanaieddr ofGhe DRTOIsraeil s ol at i on
and the outside world. It has limited access to medical treatment unavailable in Gaza, to
higher education, to family and social life, and to employment and economic opporfihities

165. Gazabds health s e cytaffectedbymovementrastrigiians. Adac ul ar |
result, health professionals in Gaza are largely unable to continue their professional
development through postgraduate qualifications and specialist courses outside & Strip.

This has led to a shortage of spéstaloctors and nurses in vital areas such as heart surgery,
oncology, ophthalmology, neurosurgery and, most crucially in the context of the
demonstrations, a lack of vascular and orthopaedic surg&dBstween November 2017

and October 2018, Israel appeadl only 16 per cent of WHO applications for humanitarian

health workers to leave GaZ®&.The Commission also received reports of incidents where

Israeli authorities prevented international medical professionals and Palestinian medical
workers from the WedBank from entering Gaz&®

166. Currently, only two crossings are used for pedestrian travel into and out ofi Gaza

Rafah,i nt o Egypt, and Erez, into | srael and thus t he
movement in and out of Gaza remained highly restrictazans could exit only on an

exceptional basis. On a monthly average, in 2018-Kiarn, OCHA reported some 9,200

exits from Gaza by permit holders through the Israelitrolled Erez crossirigie. some 300

persons per da#* Before the blockade, in 2004 monthly average of nearly five times as

many people (43,440) exited the same crossing. Prior to 2004, many thousands of

Palestinians entered Israel from Gaza to work on a daily ¥asi Israeli witness

explained:

iWhen | mo v ed t osqyiet ancpedcefud weuuser jo,go to the Gaza
market and the beach, and Gazans came to work in Israel. A Gazan built part of my
kitchen, he had to pass through checkpoints to get to my house, this was in 1996, he was
happy about having a job in Israel teed his children. Today it sounds like a fairy tale

but in the mid1990s, teachers from Gaza came to my school to work on educational
collaboration. Back then, in [one kibbutz], there was a plan for a maternity hospital
that would service women frombath des, i A the 1990s. 0

167. Due to longstanding restrictions associated with the blockade at Erez crossing, for
some years the Rafah c¢crossing became Gazansd pri
However, political uncertainty and military operations in herh Sinai led Egypt to impose

2190CHA, Recent Trends in Palestinian Access from Gaza: Erez and Rafah Cr(@<dugsber

2018).

220 Interview HQMO004; World Health Organization. Health access: barriers for patients in the

occpied Palestinian territory. Monthly report June 2018.

21l nterviews HQI 006, MDMO010, WHQ@uneZ0EBEWHQ, h Access, mont
iRi ght t(8017), pame IJeedalso: Al Mezan Center for Human Rights, Medical Care Under

Siege, ¢ttematbdbe 8Byol at i on(Febrbary@Q@l8.ads Patient Rights

222 |nterview MBI009.

223 Interviews HQI058, MDMO010, MBI009. See for example, the rejection of an entry request by a

medical delegation from the Ministry of Health to provide support to Gazathissp dealing with

casualties from the demonstrations in May 2018: Al Me
Authorities Deny Entry of Palestinian Medical Delegation to Gadal May 2018).

2240OCHA, 2018: More casualties and food insecurity, lesglifug for humanitarian ait7

December 2018).

225 United Nations Country Team in the Occupied Palestinian Territory, Gaza Ten Years Later, July

2017.

226 Interview MBI00A4.
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severe restrictions on the crossing from October 2014 through tMenid®01822 In recent
months, there has been a significant improvement. Since May 2018, the crossing was largely
open on weekdays throughout the remaindethe yearr?® This represented the most
extended opening of the Rafah crossing since 2¢914.

168. Even if theRafah Crossing were opened regularly, most Palestinians will remain
dependent on lIsrael, for travel to the remaining OPT in the West Bank, includihg Eas
Jerusalend?°

169. Regarding movement of people for longer term purposes, ie. relocation, Israel controls
the Palestinian Population Registry and since 1967 has determined who is entitled to receive
the status of iresident 0 o hcluding BEast@ausadem.St ri p and
Palestinians can only receive passports and identification cards if registered and approved by
Israel?3! Until 2000, Palestinians could be added to the Population Registry if registered as
children or by family unification proceseiffirst-degree relatives. Since the second intifada

in 2000, Israel stopped allowing family unification. It also stopped approving permits for
visits to the Gaza Strip and the West Bénthereby forcing families with ties to both to
choose between forceparation, relocation outside Palestine or-@taying their visiting

permits irregularly in order to live together. Israel reportedly has not explained why its
blanket refusal to process address changes and family reunification applications is mecessar
for security reason®$? Israel generally prevents Palestinians registered in Gaza from
relocating to the West Bank, even in humanitarian c&8es.

170. Movementof people from Gaza typically also remained restricted during hostilities,
including during the threeajor rounds of hostilities in 20089, 2012 and 2014. With no
opportunity to flee the Strip, and a near total absence of warning systems or bomb shelters,
Palestinian civilians were trapped:

Aln Syria, people can f | eesjnGéza hoonexcoutlnress coul d f | ee
the borders, even the Egyptian border was closed, there is simply no safe place to go when
they she® 1 an area. o

2270CHA, Recent Trends in Palestinian Access from Gaza: Erez and Rafah Cr{&€hetsber

2018).

2280CHA, 2018: More casualties and food insecurity, less funding for humanitariézizaid

December 2018); and UNSCO, Report to the Ad Hoc Liaison Committee, New(XbBeptember

2018). Despite the improved access since May 2018, in €ciili8 over 23,000 people were still

reported registered on a waiting list according to the Ministry of Interior (Mol) in Gaza. The

procedures regulating the exit of people via Rafah can be confusing and obscure. According to an

official in the Palestinia Authority Border and Crossings Authority, there are two lists for permitted

travelers: the first issued by the Ministry of Interior in Gaza as part of the electromegstation

process, and the other a list coordinated by the Egyptian authdriiszehave beenallegations of

impropriety as people seék ensure travel and a faster respoR®se.examplesince May 2018 some

people who have been registered for up to eight months have by October not yet been approved to

travel while others who regired only one month before have already travelled. OCHA, Recent

Trends in Palestinian Access from Gaza: Erez and Rafah Cro&3i@gsober 2018).

229UNSCO Report to the Ad Hoc Liaison Committee, New Y@K September 2018).

20Gi sha, @ Conotteexstt sf oirn tGaez aPrGi sha Answer@Mayour Frequent
2018).

ZlHuman Rights Watch: AFor-gestr akbdst Cdinmr oHe @ Watl edeé 1 e i
Residency in the(GBWbuary2Bl2nk and Gazao

232 pid.
28Ha Mo k ed a n dHur@an Rights Orgdnizaions petition to Supreme Court: Israel should
not determine which Par e@Mamh2Bl®) estini an Child |ives w

234 Interview MBI008. See also e.g. AAHRC/29/CRP.4 para 577.
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Accesgestrictedar eas 6 inside the Strip

171. I n addition to | srael és condandgobdstmmd movement

from Gaza, it continues to enforce restrictions on access to areas inside the StripanGa z a 6 s

territorial watersf Access Restricted Areaso or
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172. Onland, Israel controlsthesalledA b uf f eforz-gfm®@ or A rhicls k 0

ARAS) .

runs along the fence separating Gaza from Israel and policed by tR¥ ISfas restricted
access to this area since the second intifada in 2000, citing security reasons related to attacks

235Map produced by OCHAttps://www.ochaopt.org/content/gagaip-humanitariarimpact
blockadenovembei2016

ZM®decins du Monde, fAAccess Res(Januayt2@ld. Areas i n
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by Palestinian armed groups (including attempts to crostettoe by laying explosives or
digging tunnels).

173. The ARAO6s wi ddefined’ #s scopetis unctear, reportedly shifting
between 150 m from the fence in 2000; to 300 m in 2009; back to 100 m bytesniitted
for farmers in 2012; and includingah &4 e g egdo oanroea o reaching up to 500

fence in 201G%8Accordingto OCHAfit he | sraeli authorities have ref
announcing or demarcating the extent of the restricted area, generating uncertainty and
increasing risks. In praati e , the 6Jakkardé road,2065@nmastructed by
distance of approximately 2€8D0m from the fence, appears to be the closest point at which
farmers feel relatively®secure while working thei

174. At sea, Israel controls and unilaterallgtermines a socalledii f i s hi migichison e 0

just a fraction of Gazabs actwual territorial wate
nautical miles (NM) has never exceeded 12 NM in practice and since 2006 has varied

between 3 and 6 NM, only occasally extending to 9 NM just for a few week€No boat

can enter or exit Gaza, whether for fishing purposes oii rast illustrated by the failed

attempts by humanitarian fAflotill #s0 to access Ge

175. In both of these arealsrael employs enforcement measures against what it perceives
as breaches of its directives, including the use of live fire, resulting in the death and injury of
Gazansg®

176. On land, between 2010 and 2017, a total of 1,300 incidents of live fire by Israeli
security forces on farmers, herders, scrap collectors, demonstrators and other Gaza residents
were reported near the separation fence; at least 161 Palestinians were allegedly killed and
more than 3,000 injured#® The OHCHRchaired Protection Cluster docunedi the killing

of 389 people, amongst which 23 occurred in the context of protests, and the injury of 2,829
others by Israeli liveife in these areas between 2007 20d72** An international doctor
interviewed by the Commission who in May 2018 operatethundreds of patients shot in

the context of the demonstrations said:

52

237 United Nations Country Team in the Occupied Palestinian Territory, Gaza Ten Yearglubter

2017). According to OCHA, the O6no go area6 is understo
of the fence, and a o6hi gh rrciephkt i arnesa 6 ,e xit esnedd ngn fR alme 4 thie
aread up to 1,500 m from the fence: OCHA, The humanit a

near the perimeter fence in the Gaza §Bipugust 2018). According to the Oslo Accords signed by
the Palestinian Atmority (PA) and Israel in 1993, the buffer zone was to be 50 m. Palestinian Centre
for Human Rights (PCHRfiFact sheet on Attacks i n(Septeeberouf fer zone,
2011).

238 United Nations Country Team in the Occupied Palestinian Teryi@aya Ten Years Latéjuly

2017).

239 OCHA, The humanitarian impact of restrictions on access to land near the perimeter fence in the
Gaza Strip(3 August 2018).

240 United Nations Country Team in the Occupied Palestinian Territory, Gaza Ten Yearslter,
2017.

241 Report of the international faéinding mission to investigate violations of international law,
including international humanitarian and human rights law, resulting from the Israeli attacks on the
flotilla of ships carrying humanitariansistance, A/HRC/15/2(27 September 2010).

2Gi sha, fAQlidsi mpd Meath in Gaz(@AugustBRtlg.ess Restricted A
23Gi sha, fACQlidsi mqd Meath in Gaz(@AugustRai®.ess Restricted A
244United Nations Country Team the Occupied Palestinian Territory, Gaza Ten Years (audy

2017).
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After 14 May, it was basically O6operate on one
remember many patients or names. | mainly remember a bloody mass of crushed bones.

But | do renember one farmer who owned a field close to the protest site. He had been

shot for the third time in his life.

177. At sea, the I sraeld@ restrictions of Pal estini
through firing live ammunition, arresting fishermen anahfiszating equipmert® From

2010 to 2017, nearly 1,000 incidents of live fire by Israeli security forces were reported,

including 107 injuries, five deaths, as well as 250 instances of confiscation of boats and other

equipmeng®

178. Beyond the threattolifé, sr ael 6 s contr ol over Gazabs | and ai
implications for the economy of the Strip and livelihoods dependent on safe and reliable
access to these spaces. The areas closest to the

arable land$?” Fishing ha historically been one of the most important sectors for the
coastal community of the Strip and once supported tens of thousands of people.

179. The ARAs deprive producers of wup to 35 per cel
much as 85 per cent of its figlg waters*® In 2010, OCHA estimated that thousands of

farmers and fishermen still need to go and work in the ARAs since their livelihood and that

of their families depend on it, and that 178,000 Palestinians are directly affected by ARAs

on land and at se*°

180. Throughout 2018, access to fishing areas and to farming lands near the fence inside
Gaza remained restrictéef.

181. Since 2014 Israel also regularly employs aerial spraying of herbicides in the&?ARA.
According to media reports and accounts from Gaza rdsidenrecently as on 4 December
2018, the Israeli military sprayed herbicides from the air over areas inside the Gaza Strip and
near the separation fence, damaging a variety of crops that Gazan farmers grow in fields near
the fenc€>? Many farmers avoid westing in highvalue crops, despite potentially yielding
greater profits, because they have no guarantee that their crops will not be ruined by the

2450OCHA, Monthly Humanitarian Bulletin Mayune 20173 July 2017).

26Gi sha, nQlidsei mpdl Meath in Gaz(@AugustRxlg).eflses Restricted A
practice has sinceontinued. From 31 May 20171 June 2018, the UN reports that fishermen were

shot at 300 times, resulting in one death and 21 injuries, Report of the UN SeGetarngal,

A/73/420, para 37.

2470CHA, The humanitarian impact of restrictions on access tbri@ar the perimeter fence in the

GazaStrif3 August 2018); M®decins du Monde, fAAccess Restri
Ri s(daoduary 2017).

248Gaza Ten Years LatérUnited Nations Country Team in the ORJly 2017).

24990CHA, The humanitarian imgaof restrictions on access to land near the perimeter fence in the

Gaza Strig3 August 2018M®d eci ns du Monde, fAccess Restricted Area
Ri s(¥aoduary 2017).

2500CHA, 2018: More casualties and food insecurity, less funding fmahitarian aid27

December 2018).

251 Report of the UN Secreta@eneral, A/73/42010 October 2018), paras-42. OCHA, The

humanitarian impact of restrictions on access to land near the perimeter fence in the Gaza Strip

(ASince 2014, thaseonducted peroldic aermli sprayihgeof hgrbicides, impacting

farmland on the Gaza side of the fence. A spraying operation in January 2018 affected some 550 acres

of agricultural |l ands belonging to 28Ialattar mer s . . . 0)
2015, the Israeli military confirmed, for the first time, that it sprays areas close to the fence with

herbicides in order to maintain a line of vision into the Strip.

252Ministry of Defense Letter in Hebrew.
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unexpected sprayirig® While Israeli farmers recently received compensation for resulting
loss of crops byte Israeli Ministry oDefence Palestinian farmers did nét

182. The Israeli restrictions in these areas are particularly harmful to women working in
fishing, farming and herding, now almost entirely pushed out of these sectors. Overall,
womeno6s un eaepnlGaza maeaded from 35.1 per cent to 64.4 per cemtdre

2006 and20162°° One woman told the Commission:

| decided to participate in the demonstrations because of the blockade, they are killing
us slowly, we want to lift the blockade, we wanetate international community see
Gaza and see our suffering and we want to remind them that we are still here and we

wi || keep protesting wunti/l the blockade s

anymore?>®

183. I sr ael al so cont rutalydlyin®G giszcanbat anad intelsgpnaec e , reg
gathering aircraft and drones over GAZa including during the demonstrations.

Impact on basic services and infrastructure in Gaza

184. Since2007, the blockade; the damage caused by the three escalations itielsostil
and the internal division between the de facto authorities in Gaza and¥farAmpacting
the delivery of basic services and infrastructureuch as electricity supply, water and

sanitation, education and Imgeaflhunman rglitshave Gazans 6

been set badio a level much worse than before the block®&8e.

185. In 2012, the United Nations Country Team (UNCT) in the OPT concluded that the

Gaza Strip would be uninhabitable by 2020. Oflh er cul ean e f énergyt s0 t o i
education, health, water and sanitation would avert this catastt®dbespite this dire

warning, the UNCT reported in 2017 that the situation was deteriorating even faster than

54

2Gi sha, fAClosing Ind, August 2018.

254Report of the UN Secreta@eneral, A/73/42Q10 October 2018), paragraph 44.

2%5United Nations Country Team in the Occupied Palestinian Territory, Gaza Ten Year§lubter

2017).

256 |nterview MBIOO5.

B Tsel em, #fAl sr ael 'nsthetertdrial waters of the GazaeSir{a Januarp ac e a
2011).

258 The split of the Palestinian civil service due to the internal divide between the Hahdesfacto
authorities in Gaza and the Fafeld PA has reduced the capacity of local institutionGaza to

deliver basic services, to respond to emergencies and to enforce the rule of law, increasing hardship
on the population. In the aftermath of the 2007 takeover, thousands of PA employees in Gaza were
instructed by the PA to stop working as a ctindifor continuing to receive their salaries from the

PA. Over 20,000 civil servants subsequently recruited by the de facto authorities have since 2014
received only partial salaries, on an irregular basis, due to a shortage of funds. Many have been paid
less than their counterparts paid by the PA, although the latter have also seen their allowances cut
since 2017. This has led to rising absenteeism, exacerbated by reported PA decisions to refer staff to
early retirement, impacting the delivery of basio/gms. See e.g. United Nations Country Team in

the Occupied Palestinian Territory, Gaza Ten Years l(atdy 2017), pages-3.

259 United Nations Country Team in the Occupied Palestinian Territory, Gaza Ten Year§lubter

2017).
260 United Nations Coumy Team in the occupied Palestinian territory, Gaza in 2020. A liveable
place?2012), page 16.
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anticipatec?®! Harsh living conditions, when combined with prohibitions on legvine
Strip, had by June 2018 |l ed to figrowing frustrat,
the GazZ8 Strip.o

a) Electricity

186. The electricity supply has been stagnant since 2006, following an Israeli
bombardment of the Gaza power plant in retaliatioraf®alestinian armed group attack in
Gaza?®3 At best, since then, barely half of the daily demand (estimated at 450 MW) has been
coveredi supplied partially from Egypt, partially from the Israeli Electricity Company paid

for by the PA and patrtially from th@aza power plant, operating with imported fuel. Internal
disagreements between the PA and Hamas on funding and fuel taxes have in recent years
exacerbated the lack of fuel for the power plant and electricity.

187. During the first nine months of 2018, Gazdmed on average only-& hours of
electricity per day®* Following an agreement between Israel and Hamas brokered by Egypt
and the UN, fuel from Qatar was supplied to the power plant and as of Nove&dalzans

could finally benefit from 15 hours of electtigiper day on average. Power outages impact
every aspect of daily life in Gaza. Food preservation, cooking, heating and lighting, sanitation
and other fundamentals of the right to housing are all jeopardized. Women, children, persons
with disabilities havéveen disproportionately affected by the electricity crisis

b) Water and sewage

188. Gazabdbs water and sewage sector suffers from a
extent that a recent report predicted that an endemic disease outbreak or other public health

crisis is imminent, with the risk of it spreading to Israel and Egyithe main causes of the

water and sanitation crisis are the depletion and
which is the source of 95 per cent of all water in Gaza. UntiL886s the aquifer provided

Gaza Strip inhabitants with drinkable tap water. Today 97 per cent of this water is unfit for

human consumption based on World Health Organization (WHO) starf@&Résidents in

Gaza are aware that most tap water is unfit fordwigonsumption and 9 out of 10 people

rely on desalinated water, 81 per cent of which comes from the private sector. It is purchased

in containers or tanks at prices-30 times more expensive than piped water, thus posing a

heavy burden on already impoisired families®”

189. The electricity crisis, coupled with the bl ocl
and materi al enabl i ng an -wgtegtreatrdeat facilities,Gave ads i nsuf f
led to increasing amounts of untreated sewage being @auimpethe Mediterraneanby
2017 at the rate of 43 Olymp@ize swimming pools each d&f. This has significant

261 United Nations Country Team in the occupied Palestinian territory, Gaza Ten Yearglubter

2017).

262Gaza Community Mental Health Programme (GCMHP), Faetsdigout the current crisis in Gaza
Strip and GCMHP emergency interventiqdane 2018).

263|n this June 2006 attack on the Israeli military base Kerem Shalom, two Israeli soldiers were killed
and a third, Gilad Shalit, captured to be released five yatasih a prisoner exchange between Israel
and Hamas.

264 United Nations Country Team in the Occupied Palestinian Territory, Gaza Ten Year&ugter

2017) and OCHA, Gaza Strip electricity supply.

Rand Corporation, The Pu briCiisis: AhblysaslandiPolity@ptianst of Gazaods
(2018); OCHA, Humanitarian Bulleti{October 2018).

266 OCHA, Humanitarian BulletifOctober 2018).

267 OCHA, Humanitarian BulletifOctober 2018).

268 United Nations Country Team in the Occupied Palestinian Territ@yaGen Years Latéduly
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environmental consequences, not only for the beaches of Gaza but also neighbouring areas
in Israel and Egypt.

¢) Education

190. While Gaza has traditimlly had a high level of basic educational attainment, the

infrastructure and the quality of learning in FIANRWA schools have deteriorated over the

past ten years as a result of the blockade, hostilities and théalgstinian division. 181

kindergatens and 11 higher education institutions had yet to be repaired three years after

being damaged in the 2014 hostilities. At least two thirds of schools operate on a double shift

system, l'imiting studentdés accessacrawdedcl|l assr ooms
conditions with classes of around 40 studéft&aza students are prevented from enrolling

in West Bank and East Jerusalem universities or other educational programmes since Israel

does not grant any exit permits for studying thHedespite havig once represented 35 per

cent of the West Bank student populattéh.

d) Health

191. Due to the blockadebdés restrictions on the mov
above, Gazabs health system suffers from a sever
and mediines as well as trained medical st8HThe chronic electricity shortages described

above, often force hospitals and clinics to rely on dipsglered backup generators for up

to twenty hours per day, whichre very expensive to rd? Shortages of diesdtself

frequently lead to temporary closures of hospitals and clinics, thereby comprofifesing

saving service$3In December 2018, WHO reported that the lack of reliable power sources

for Gazabdbs health sector thr edaperel orseledtricad | i f e of o
machineg’#

Relevance of the blockade for the demonstrations

192. The UN Secretary General and the International Committee of the Red Cross, among
others, have found that the blockade on Gaza contravenes international humanitagdgan law,
its restrictions target and impose hardship on the civilian population, effectively penalizing
them for acts they have not committed, without regard to individual responsibilithe
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2017), page 20.

269 United Nations Country Team in the Occupied Palestinian Territory, Gaza Ten Year&ugter

2017).

210Report of the UN Secretas@eneral, A/73/420, para 26.

2" The UN, WHO and international and national NGOs hivec u me nt elce vteH eo pfimkent 0 o f

Gazads healthcare system The UN Country Team has found
UN in 2012, Gaza has continued on its trajectory edeelopment, in many cases even faster than

the UN had originallydi ct ed. 06 United Nations Country Team in the
Territory, Gaza ten years lat@luly 2017), page 3; See also joint statement by Special Rapporteur on

the Right to Health and Special Rapporteur on the OPT, UN experts say Gaza healthcafeb r eak i ng
poi@ttoJune 2018); WH217), page 6gMedicaltAid forHPalestiniarts,dHealth

Under OccupatiofSe pt ember 2017) ; Al Me z an, iMedi cal Care Under
Vi ol ation of Ga(Eebrdasy 2R&Defensenfar CHidreg mteraational, Palestine,

ANo power, no supplies, no way out: ®&OMaerer without the
2018).

272 Interviews MBIO09, MDMO10B 6 Ts gl e®even mont hs of protests by Gaza
Palestniaem wounded by | {22e Nlowvreandleir @Wrif8i)r, e Al Mezan, fAMedic
Siege, |l srael 6s Systemat iof(Febwarp20E8)Y. i on of Gazads Patient
2I3\WHO, Situation Report Occupied Palestinian Territory, GZzE3 August 2018).

214\WHO, Situation Report Occupied Palestinian Territory, Gd8aNovembei 3 December 2018).

2I5UN SecretaryGeneral, Remarks at Press Encou(®61.6); Report of the Secreta@eneral on
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ICRC has urged Israel to put an end to this closure and called lighosg who have an

influence on the situation, including Hamas, to do their utmost to help Gaza's civilian

population, statingthat | sr ael 's right to deal with its legiti
balanced against the Palestinians' rightto livema | , d i g ndedmingtte closuree s, 0

to constitute collective punishment imposed in clear violation of Israel's obligations under

international humanitarian la#®

193. Ever since its imposition, the bloeckade has ha
eoonomic situation and on the human rights of people living there, in particular their rights

to life, freedom of movement and economic, social and cultural rights (in particular to health

and family life, education, work, and an adequate standard ofJi#fhy s r ael 6 s conti nued

imposition of the blockade on Gazppearsc e nt r a l to Palestinian peopl €
participating in the demonstratiof’$.As a woman from El Bureij told the Commission:

féwe Gazans are | osing evedkgfmdedicahagre laccaesate se of t he
goods, unemployment, poverty, even you are alive you are dead. This is why people are
participatingé web6re trying t8 | ift the blockade

194. In the current specific context, there are indications that $haeli authorities
intentionally tightened restrictions on movement of goods and people for all Gazans in
response to actions of some demonstrators, particularly the use of burning kites and
incendiary balloongsee the below section on 15 Miay 1l Octobe018)

A T hGreat March of Return and Breaking of the Sieg® : background
and principles
The origins

195. On7 January 2018, Ahmed Abu Artema, aygarold Palestinian poet and journalist,
posted on Facebook the idea of awiient march at the sepion fence, to draw attention

Israeli practices affecting the human rights of the Palestinian peadiple @dccupied Palestinian

Territory, including East Jerusalem, and the occupied Syrian Golan, UNA/71/421, 2015, paras. 23

29. Report of the Secretaireneral on the Human Rights Situation in the Occupied Palestinian

Territory, including East Jerusalem, ARH / 31/ 4 4, 2016, par a. 40 . See al so | Cl
another year!o (2010) ; Report by t{GenerBlonrttepean Commi ssi
human rights situation in the Occupied Palestinian Territory, including East Jerusalem, A/HRC/34/38

para 30. A/HRC/31/40 para. 36. A/IHRC/24/30, para. 22 with references. Report of the international

fact-finding mission to investigate Israeli attacks on the flotilla of ships (n 6), para3,55660.

A/HRC/24/30, paras. 223. A/70/392, para 22. Repart the Special Rapporteur on the situation of

human rights in the Palestinian territories occupied since 1967, A/IHRC/37/55, 15 March 2018,para

36. fAReport of t-Rienddinng eWi Natodoownen Falkkeé Gaza Conflicto
UN Doc A/HRC/1248, para. 78. UN News Centre, On first visit to Gaza, UN official calls for end to

Israeli blockad¢l 7 Apr i | 2014) . iStatement : Legal experts and h
international community end @8Julp2h)0dCGRCcol | ecti ve puni sh
Customary | HL, Practice Relating to Rule 103, Collect

i
Agencies join in shar ed (14 auhd2012)oUNeéHonthn Rights Expeito c k ade of Ga
Condemn Killings of Palestinians Near Gaza Feg@eApril 2018).
26Ar t . 50 HR, Art. 33 GC 1 V. | CRC, iGaza cl osur e: not
277 United Nations Country Team in the Occupied Palestinian Territory, Gaza Ten Years Later, July
2017; OCHA, Fragmented Lives: Movement and Access Restrigti@ndune 216).
278 |nterviews HQI001, HQI006, HQI010, HQI028, HQI033, HQI051, HQI056, HQI058, HQI062,
IBI001, IBI002, IBIO03, IBIO10, I1BI011, JMIO04, KHI009, KHI017, KHI019, KHI024, KHI032,
MBI005, MBI014, NBIO09, NMI014, NMI012, TXI014, WVI001, WVI002, WVI004.
279 Interview MBI005.
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to General Assembly resolution 194 and to the dire humanitarian situation in Gaza. In the

post ., ending #Great Marchof Retur n, he wrote, A wh
peacefully and broke through the fence east of Gazbentered a few kilometres into the

lands that are ours, holding the flags of Palestine and the keys to return, accompanied by
international media, and then sé% up tents inside

196. The idea evolved into a movement of Pateahs. Abu Artema attributes the grim

situationi n Gaza as the prime factofhestdtlsmuolsed peopl e
unbearable, no salaries, no job opportunity, no
much we just ask to live a norhie.o?®!

197. Abu Art emads pviolenpmasclaHad ardadydeem graposed six years

earlier. The suggestion, however, did not evolve into a mass movement until 2018, in light

of the changing circumstances of the intervening years described abdvereaipitated

more directly by the abowme nt i oned United Statesd December 201
embassy to Jerusalem.

198. Abu Artema has been a key figure in the GMR since the protests began and attends
the protests weekly. He believes the strategyadémce has failed and has reiterated the need
for the protests to remain naolent over the course of the demonstratigis.

Abu Artemads vision is for Palestiniddhs and | srae
He believeghis can be achieveay dialogue at a civil society level because there are people

fon the other side that are calling for the Pale
strengthen this idea in order to see® to achieve
Avideowi t h extracts from the Commi ssionds interview
the Commi ss#onds website.

The principles of the Great March of Return

199. Within weeks of his 7 January Facebook post, Abu Artema, civil society activists and
other stakehoklr s drew up a charter of 12 AGener al Princ
national march by Palestinians of all ages, genders, political and social groups:

2000 " Gener al Principles of the Great Return March:

The issue ahePalestinian refugees is at thedreof the Palestinian question. Indeed,

many Palestinians were terrorized and expelled from their land 70 years ago. They were

replaced by another people that denied their sheer existdmey were disowned of

their land under the fallacious pretexttiiata | and wi th no people should
people with no | and. o

Hundreds of thousands of Palestinians were forcibly displaced out of their homes and

land into exile in the Arab countries and the rest of the world. Another entity, Israel,

was created inlieu and instead of their societpespite the recognition of the

international community of the right of Palestinian refugees to return and

compensation, as guaranteed by the principles of the International law and

international conventions and treatesn d r el evant United Nationbs r
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280 Abu Artema Facebook page, post from 7 January 2018.
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282E g. Abu Artema Facebook page, posts from 20 February and 18 October 2018.
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284|nterview MBI010.
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International community has failed to enforce the relevant resolutions on the return of
refugees.

Despite the struggle of the Palestinian refugees to realize their rights, the State of the
Israeli occupation ontinues to deny them the right of return to their homes from which
they were expelled

Therefore, the refugees decided to take the initiative through peaceful actions through
the Great Return March. This comes as a continuation of the struggle of tstifiah
people for their right of return, the most important of which were the Return March in
2011, the Global March to Jerusalem (GMJ) in 2012 and the Palestinian rallies in the
areas occupied in 1948 on the 19th of April each year.

Definition of the Geat Return March:

It is an organised popular action, based on legitimate legal foundations and clear
humanitarian principles, in which the masses of refugees embark on peaceful marches
to implement paragraph 11 of UN Resolution 194 and to achieve thmret the
refugees who were displaced in 1948 to their land, homes and properties. They are
armed with their strong belief that rights are not lost if pursued and that rights do not
diminish with time. They base their movement on the legitimacy of tireddNition

194 and their right to its application as officially registered refugees in the international
organisation.

1. Itis a sustained and cumulative struggle, not a seasonal or-@ayevent. It will
only end with the actual return of Palestinian rgées and the sih may last for
weeks or months.

2. ltis a national march in which Palestinians of all ages and various political and
social groups and their supporters from the free world meet around the universal
issue of the return of refugees and th@mpensation as a national consensus.

3. It is a humanitarian march calling for the human right of the return of refugees,
failure to achieve that right is a justification to continue the march regardless of
how long it takes. It has nothing to do with anyitpmal deals or offers from any
side.

4. ltis alegal march based on international resolutions, most notably paragraph 11
from the UN Resolution 194, which explicitly calls for the return of Palestinian
refugees as soon as possible to their villages amthgofrom which they were
forcibly displaced and to be compensated.

5. ltincludes the various locations of Palestinian refugees in the Gaza Strip, the West
Bank, Jerusalem, the areas occupied in 1948, Lebanon, Syria, Jordan and other
countries around the wdit. It aims to peacefully protest at the nearest points to
their homes which they were forcibly displaced from.

6. Participants will be from all components of the Palestinian civil society and all
political parties or factions that believe in peaceful pubdisistance as an effective
way to contribute to achieving peace and justice based on the restoration of the
national rights of Palestinians, foremost of which is the right of return.

7. ltis afully peaceful march from the beginning to the end. It adbptstyle of open
sit-ins, gradual progress, the construction of tents and the establishment of a normal
life near the separation fence with their lands, homes and properties which they
were forcibly removed from in 1948. The organisers are keen to inté@ational
media to cover their message to all the world and are keen on the participation of
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international and human rights organisations to monitor and ensure the

march is peaceful.

8. The organisers are keen to spread the culture of public resistancegth the

peaceful nature of the march and all accompanying events both inside and outside
Palestine, and affirm that it is a new form of resistance different to confrontations
and throwing stones. To ensure that the march does not deviate from its rmigsion

to prevent any pretexts from stopping it, it is prohibited for the participating
individuals and organisations to carry out any acts that violate the law. In Gaza

Strip, as a central arena of the movement, it is preferable to starira &0 meters

away from the separation fence to prevent the clash of young people with the
occupation forces. Progress will be gradual and in accordance with the discretion
of the committees and national bodies in charge, which can be done in stages to

prolong the duréion of internal and external mobilisation.

9. The civilian bodies supervising the management of the march are decentralised
units established in each location/country appropriately. The various units in all

locations should coordinate to ensure the sucoésise project.

10. The only flag to be raised during the march is the Palestinian flag with no partisan
slogans, in addition to the UN General Assembly Resolution 194 and humanitarian

slogans explaining the just cause of refugees in Arabic, English andwebre

11. Refugees are the responsibility of the United Nations. Therefore, human rights
organisations have the task of contacting the United Nations and its international
institutions to request their supervision for the marches and to send warning

messages tde occupation not to target them.

12. Communication should be made with various activists and solidarity organisations
supporting Palestinian rights around the world to create global support for the

initiative of the Great Return March. All media, politickéigal and solidarity efforts
should be mobilised to protect the march from the potential Israeli viol&ite.

Members of the Hgher National Committee

201. A Higher National Committee (HNC) and 12 subcommittees were subsequently
established to organize aadersee the planning of the marahaccordance with the above
mentioned principleslts members came from all sectors of Palestinian society, including

ci vil society, cul tural and soci al organi zations

persons ananembers of clans. Representatives of several political parties, including the

Democratic Front for the Liberation of Palestine, Fatah, Hamas, the Popular Front for the

Liberation of Palestine and Palestinian Islamic Jihad, were also members (the arngd wing

of these parties were not represented on the committee). While the members of the committee

held diverse political views, they stated that their unifying element was the principle that the

march was to be fAfully peac enfonstratofs waulthbeb egi nni ng
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287 This original Arabic version with 12 principles was submitted to the Commission by Salah Ati on

31 October 2018. Informal translations in English appear for instance on an un@ftiRaFB page
https://www.facebook.com/419786505141841/posts/geipeiatiplesof-the-greatreturnmarch
grmintroductionthe-palestiniarref/42256197153096 Hhd on the website of Hamas: A slightly

different version with 14 principles was also submitted to the Commission on 31 October 2018.
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unarmecd® The Committee was composed of at least nine woffeand repeatedly called
on Palestinian women and girls to gather widely at the protest sites to demand their right to
return?%°

Sub-Committees of the Hgher National Committee

202. The HNC also established twelve stibmmittees: Media and Communication Sub
Committee; Elders and Honorable's Stbmmittee; Legal Sultommittee; Students Sub
Committee; Popular Activity SuBommittee; Women SuBommittee; Health Sub
Committee; Refuges SubCommittee; Requirements S@pmmittee; Legal and
International Advocacy SuBommittee; Youth SulCommittee; Folklore SuCommittee.
The subcommittees had a diverse membership, ranging in size from four to 15 méfibers.

Return camps

203. The HNC estalished demonstration sites in open land along the separation fence in
all five Gaza governorates: northern Gaza Strip (Abu Safia); east of Gaza City (Malaka);
central Gaza Strip (El Bureij); east of Khan Younis (Khuzaa); and in the south in Rafah (Al
Shawlah). They are described in further detail in #egtionon legal assessment tfe
demonstrationbelow.

204. Demonstrations were held at these sites every Friday and occasionally other weekdays
between 30 March and 31 December 2018, and continued therBaigamning in August,
weekly demonstrations were also organized at the Zikim beach in North Gaza.

205. Each site compr iisagmup af tefits ramad after vitlagaa fram
which Palestinians were displaced in 1948, positioned Z000 m from the gmration
fence, near the Access Restricted Areas (ARARO15, Hamas constructed and patrolled a
road approximately 20800 m from the fence, known as Jakk&oad informally
demarcating the no go zof®. The secalled return tents were erected by tHeéGHon the
west side of JakkdRoad

206. Thesesites constituted the core of the weekly protests. Prayers were conducted in the
tents, a field hospital was attached to each of the camps, and activities were run from them.
Women were encouraged to attend anddtheir entire families for day outings. The HNC
organisers levelled the ground in the area of the sites, organised buses for participants to the
protest sites, and provided financial support for activities.

207. In accordance with the GMR principles$et adivities set up at the return camps
encouraged people to attend the GMR while remaining far away from the fence. The HNC

288 Interview MBIO010. Letter of the Higher National Conrmi t e e, o6 Peacef ul Popul ar March
for the Return of the Palestinian Refugeesbéb, 25 March
289 Interviews KHI030, KHI033.

20| ntervi ew MBUPHOIFQF SUOwd ,s © T wB@4rAprit 2018); Agabiel, ' x Y LUm 633 h
flo D) bIIOF WpHNIOF YF O§@6ARI 2018). bf *+ OIOF 6c F3dbh W20 _ 5l x

291 Interviews 1BI010, NMI0O05. The full list of members of each-salnmittee is on file with the

Commission.

220CHA, O0The Humanitarian | mpact of Restrictions on Acc
t he GaZAuguseol8).p 6
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also set up sand bags at a distance of 700 m from the fence to protect the tents (which the ISF

subsequently bulldozedj?

208. The GeneraPrinciples of the GMR, while calling for preferably preserving a 700 m

distance from the fence, also suggested that the intention was for protestors to gradually move

closer to the fence as the weeks progressed, at the discretion of th&HiNGpril 2018,

KhaledaiBat sh, coor di nat esmmitédesannowncedimb@rigdhe teres s u b

50 m closer as a first step, for thdistance to become 650 m from the fence, which
subsequently occurred at some of the protest&fes

Communication and socialmedia

209. The HNC decided that the best away to preserve the peaceful nature of the
demonstrations was through an information campaign. They delivered lectures, information

to schools, universities, mosques, churches, and publicised activities through ideTined

message it disseminated was for people to preserve the peaceful nature of the protests and

stay away from the fence. The HNC preferred this tactic over deploying armed police

patrolling the protest sites becaube latterwould be seen as harmiige o pl eds r i ght to

peaceful assembly on their own land and would violate the principle of not carrying arms at

the protest site¥® These measures were seen as sufficient to preserve the peaceful nature of

the demonstration and proviigoeople witha framewak to exercise their right8” The

Commission was told that Hamas security officials checked the protesters for weapons at the

entrance of some site®

210. The HNC communicates with the public through various media, including its
Facebook pag®? The page irdrms people about events at the demonstration sites, calls on

them to mobilize® and serves as a record, including videos and photos of protesters at the

sites as well as the ISF actioli5.The page also reports on information about maritime
activities andlotillas in support of the GMR?? The posts reflect the diverse composition of
the HNC, including messages and statements from its representéitivests alsaefer to
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293 |nterviews NMI005, NMI004.

2%4See principle 8 o1inGazh 8tripGe acentral ren® of thennwovemdise is :
preferable to start a sit 700 m away from the separation fence to prevent the clash of young people
with the occupation forces. Progress will be gradual and in accordance with the discretion of the
committees and national bodies in charge, whichbeadone in stages to prolong the duration of
internal and external mobilisation.

2% Interview IBI010 andFilastin atYawm, April 18, 2018, Twitter accounts of Shehab and Palinfo,
April 19, 2018, cited i n Mei r-Paladniant Conflit Aprin2d o f
T 24, 2018). Sealso the section on 30 March.

2% |Interviews NMI005, NMI009, 1BI010, IBI011, MBIO14

297 Interview NMI005.

298 |nterviews BOI008, NMI004.

29Facebook page of the High National Committee.

300 post from 21 December 2018;9drom 28 December 2018 of a statement by the High National
Committee.

S01E.g., Post from 8 June 2018 of Israeli forces launching tear gas canisters at protesters.

302pgost from 24 December 2018 of confrontation between protesters and Israeli SecuritaFibrees
maritime border.

303post from 21 September 2018 of speech by Khalid al Batsh and of speech by Yehiya Sinwar; Post

from 26 September 2018 of Sinwar handing out certificates; Post from 22 December of a speech by
Ismail Haniyeh during the funeral ofafchild Mohammed ADahjouh, who was killed in the context
of the GMR east of Gaza City; Post from 4 January of a message by Ismail Radwan.

Terrorisn
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activities of demonstrators, including throwing stoffts r assembl i ng &%6n di fferent
(tyre®® kite3’6 b af f | &9 isepdha bebwsectiann t he Commi ssionés inqui
specific incidents

211. Another Facebook page called tfi@reat March of Retualso provided updates.
This pagewas not administered by the HNC, but was createdAby Artema and other
activists on 29 January 2018. By early 2019 it had over 35,000 foll6®efhe page
remairedactive as of January 2019, though since November 2018 its actiglithrhaished.

It posted several articles and videos by Abu Artétits emphasisvasto post the activity
programs of the Return Camps and the times and locations of busses to the demoridtrations.
The posts reiterate the importance of preserving the peaceful nature of thé'Giiiite

also calling on protesters to cross intcatd on 14 May and providing guidelines for doing
so313

212. Inaddition to social media, the HNC spreads its message through websites, pamphlets,
radio, TV and newspaper announcements and Friday sermons calling on people to participate.
There are many WhatsAmgpoups offering updates about the proté¥ts

213. From the many interviews conducted by the Commission, demonstrators were highly
motivated to attend.

Participation of women and girls in the GMR

214. The Return Camps gave womienGazaaccess to a unique envmment in which to
participate visibly in public events, in contrast to their more traditional roles, and breaking
norms on seclusion in Gazan society.

215. Women participated with their families and children, on their own or with other
groups of women, though lesser numbers than men and b8yThey played an important

304pgost from 7 July 2 on stone throwing activity, east of Jabalia, north of Gaza.

305pgst from 24 September of statement by Fathi Hamad on the various units.

306 post from 8 October 2018 on the activities of the tyre unit; Post from October 2018 on activities

of the tyre unitat the Malake protest site; Post from October 2018 on a tyre unit at the middle area

protest site.

307 Post from 21 June 2018 on the launch the biggest kite burning.

308 post from October 2018 on activities of the night disturbance unit at the Malaka pitetes

309 Great March of Return Facebook Page

https://mww.facebook.com/pg/maseera2018/community/?ref=page_internal

310 See, for example, Great March of Return Facelpzale, post from 8 February 2018.

311 Great March of Return Facebook page, post from 2 May; post from 2 July.

312See Great March of Return Facebook page, post from 8 February 2018; post from 17 March 2018;

post from 5 April; post from 22 April; post fromRine.

313 Great March of Return Facebook posts from 9 and 13 May 2018.

S nterview NNIOOS; I nternational Crisis Group, iNat h e
Consci o@Aprleddd 6 Ynveuth,anfimad Shehada, 6The full story behi
Re u r (B0dVarch 2018) Human Rights Watch, AiDondt 2Bl ame Hamas f
May 2018) NoWahaertau, iJack Khoury and Yaniv Kubovich, 6
Over Gaza as Hamas Warns of (&8Ot 2008t e and Deci sive Re
315 |Interviews KHI030, KHI032, KHI033, TXI012; Videos on file.
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role in the GMR, as organise¥$ journalists?'” social media bloggef8® demonstratorg!®
medical paramedic voluntee?® food and water distributorg!

216. Womenled activities held at the return cas\were both spontaneous and coordinated

with the HNC3?2 Severalwomen also became prominent activists in the protests and a

womeno6és c¢commi t tAecerding tosDr. Kitahr Ahd&amli, a member of the

Womenbés Cdmmiet Weee nds Co mmangdthereommwitees forthe me d a
lifting of the blockade (é) to acknowledge women
their valuable role in the Palestinian communitg

217. Friday 20 April was | abelled the Womends Marc
women in the GMR. Other womends marches were held
July 2018 there was Waemendunda®ine g’ Taat daynthecal | ed 06

Chairperson of t he Womends TG®event dammeciethe | kt i mal H

context of thesupport for Palestinian women who still stand up despite the siege, this event
carries a clear message that no one can deny our rights, specifically the right of return, and
our demands to lift the sie@é?®

| srael 6s assessment of the demonstration:

218. The preparations for the GMR were followed closely by Israeli officials and security

forces. Central to |Israelds understanding of the
|l srael 6s ongoi ng ar i@asdamBugaded (Hamas milgawind)antl zzedi n Al
Al-Quds Brigades (Palestinian Islamic Jihad military wing), and, secondly, the fact that the

political parties of Hamas and Palestinian Islamic Jihad were both represented on the HNC.

219. While the Commission did not benefit from cooperation widtael, it gathered

information concerningitgover nment 6 s and security forcesd6 viey
available material, including its submission to the Supreme Court and material released by

the IDF326

64

3 nterviews KHI 030, KHIQUBRB/NIFi Xeo b E£BIMIKFBEEMWYID _ |
(5 July 2018).

317 Interviews NBIO11, SIl005see also the section on journalists.

318See for e.g. Farah Bakditips://twitter.com/farah_gazgm, F 8 M FFOR™ Y

(https:/twitter.com/af_em?lang=gmp C HmdhEps://blogs.aljazeera.net/doaa_amyarf IC3 B F
(https://iwww.facebook.com/ektemalrhad)

319|nterviews KHI032, MBI0O05; Video on file.

320HQI038, HQI039, HQI043, KHI006, KHI013, KHI033, HQI038, HQI039, HQI043; see also the

section on medical personnel.

2lKHI1 033; Al Jazeer a, ifGaza rallies: Holk women shape Gr
May 2018); Jerusalem Post #Aln Gaza, Wo4May Protest Amon
2018).

22Ar abioD1) bIWF Wp HNIOF YF @ ygeAmi 201§ bfF T OWF 6cF3bh W20
323Video on file.

24HNC, O6Womends Marcho 27 Jumissidd018 (letter submitted t
SBSMEEMWpM NIOF Xc 291Y eB mMDupR®A®F T WI0 _ FlFXx :nrYXY WBMF
326| D FThe Miolent Rots and Attacks in the border Area between Israel and Gazd Summary

of the Government of Il srael & Submi 9;¢DFGGaza t o t he | srael
borde Events Questions & Answer so
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The conflict between Israel and Palesti@n organized armed groups over the last
decade

220. Since 2007, Gaza and neighbouring Israel have experienced successive rounds of
violent confrontations, including three major rounds involving massive land and air attacks
from Israel on Gaza and shelling ofdsl with rockets from Gaza by Palestinian armed
groups3?” Nearly 1,400 Palestinians and 13 Israelis were killed during the-@9QRree

weeks of hostilities (Operation Cast Lead); 174 Palestinians and six Israelis were killed
during the 2012 one week hidisies (Operation Pillar of Defense) and 2,251 Palestinians and

71 Israelis were killed during 51 days of hostilities in 2014 (Protective Eége).

221. In between these major clashes, regular military activities included Hawhas
campaigns of rocket fire fronGaza towards Israel and continued constructions of
sophisticated tunnels for operations inside Israel, and Israeli incursions and aifétikest.
rockets and mortars fired from Gaza are by th€aksam and AQuds Brigade&°

222. Over the past ten years? 1sraeli civilians and 25 members of Israeli security force
personnel were killed in attacks by rockets, mortars or live ammunition fired by Palestinian
militants from Gaza into Israel (all but one before 27 August 28t4)uring the same
period, 2980 Péestinians were killedhside the Gaza Stripy Israeli security force®?

223. Since the end of hostilities in August 2014 until 29rthe2018, the situation on the
Israeli side of the fence had been relatively calm, with comparatively few rockets and mortars
reportedly fired from Gaza and no fatalities occurring as a ré&sult:

327Hamas began the practice of producing Igcalhde rockets called Qassam rockets and firing
them indiscriminately into nei gh-BOhe®©peratioginl sr ael in the
Gaza2000 9, Factual a (Uuy 2008)paal38.As pect s O

328 United Nations Country Team in the OccupiedeRtinian TerritoryGaza Ten Years Latéduly

2017), page 112.

329UN - Gaza ten years later, page- 14

330 Through statements published by their respective spokespersons or on their respective official
outlets, they claim responsibility for militagctivities (either individually or jointly as part of the-so
called AJoint Op e htpsd/ivewnakassam.oetarapithereSaeealsoesmailer

armed factions operating in Gaza, including &i-Nasser Salaheddin Brigades of the Popular
Resistance Committees , the National Resistance Brigades of the Democratic Font for the Liberation
of Palestine (DFLP), and Abali Mustapha Brigades of the Popular Front for the Liberation of
Palestine (PFR); and several groups related to theAgsa Martyrs Brigade allegedly affiliated to

Fatah. They reportedly sometimes coordinate within a ~#
#¥lle. from 19 January 2009 until 31 Detos@abter 2018, see
Lea@eébruary 2019) ; Il srael Ministry of Foreign Affairs,
Terrorism since September 20000. Two Thai citizens wer

during this period. The only cros®rder Israeli fatigty that occurred between 27 August 20131

December 2018 was the 20 July 2018 killing of IDF soldier Aviv Levy (see the below section on the
impact on Southern Israel).

332] e, from 19 January 2009 until 31 December 2®l8, Ts ¢ | @ Mat a | petaiioeGastsi nce O
Leado (February 2019).

333 Meir Amit. News of Terrorism and the Israé¢lalestinian Conflict (May 28 29, 2018), (May

2018), page 11.
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Annual Distribution of Rocket Hits
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224. This relative calm was the result of an informal agreement between Israel and Hamas
of no hostilities (concluded after the 2012 escalation and reaffirmed after the 2014
escalation), mdiated by Egypts®

225. While both rockets and the threat posed by tunnels crossing into Israeli territory
remained a source of anxiety for Israeli civilians in the Gaza env@epehe below section

on the impact on Southern Isrgedp tunnels were discaesl and destroyed by the IDF in
2017 and in 2018% the threat from such tunnels decreased as Israel continued building an
underground barrier along the Green Line (separation fence), which it expects to finalize in
2019337

226. Accordingly, t hiry | Dire deteanetd otha2 0 hH8, Hamasdé s
assets have had their effectiveness curbed by Israeli defences both in the aerial domain and
under g¥oundo.

2 The GMR as a threat to |Israelds security

227. lIsraeli officials and security forces however perceigedew security threat in the
demonstrations, and saw them as closely linked with the operations of Palestinian armed
groups.

228. While the demonstrations were seen to Haegunas a civilian initiative, the IDF saw
t hem as h appropniaged byeHanmam drder to further its attacks against Israel,
to create heightened security tensions in the Gaza arena and to increase political and
diplomatic pressure on lIsrael, internally and internationaf§? With Palestinian armed

334 Meir Amit, News of Terrorism and the Israglalestinian Conflict (May 2B 29, 2018May

2018), page 11.

3%Robert Serry, fAThe-PEhebketsaRAy)pseaten | sraeli
BHaaretz{4"A_ x> 4« »x¢vx |+, {1 11 0(0December2017); _ 1 v _ 4, « & ¢
Interviews MBI004; NMIO11; IDF Twitter 11.10.2018,

(https://twitter.com/IDF/status/1050325211579645952)

(https://twitter.com/IDF/status/985420078043860992)

(https://witter.com/IDF/status/995370438766284300

¥"The Times of | srael, fftoshriageh fSetnacret ss u@ ornosut nrduicntgi oGa zoand
February 2019).

338|DF, FAQs, page 27.

339 |DF, FAQs, page 7.

66



A/HRC/40/CRP.2

groupsd rocketrscepndedmdryt arssr aiedtbess | ron Dome defe
tunnels increasingly detected and thwarted by Israeli defences, the demonstrations were

per cei vedoparationa oppoetumity lor Hamas to obtain access to the Israeli

homefront through another dwaind 34°

229. On the eve of the demonstrations, the IDF stdted a t it woul d not all ow
infiltrationodo or tolerate damagtatingtmmtithdde separ ati o
deployed more than 100 snipers called up from military units, priynoim the special

forces, with permission to open fire if lives of Israeli soldiers or civilians were to be in

jeopardy3*!In warnings addressed to Gazans, Israel asserted that Hamas was pressuring them

to perform provocative actions along the fence anikad that anyone approaching the fence

would be endangering his or her [#8.

230. The IDF made clear that it held Hamas responsible for all activities in Gaza, and that

it would not allow Hamas to turn th%%itarea of the
saw the demonstrations as ffuelled BY Hamaso in e
231. The Government of |l srael 6s assessment of the t

later presented publicly in three written submissions (of 29 April 2018, 6 MBy 206d 16
May 2018) to | srael s Supreme Co(seetalsoithe Cases HCJ
below section on legal assessment of the demonstrations).

232. TheGovernment there argued that the HNC was led by Hamas, which had developed

a plan of action ainmig to infiltrate Israel and to carry out attacks against the ISF under the

cover of demonstrations. In parallélalso argued that the riski mass i nbyial t rati ono
|l arge Ai nci t e attacktsradi sottiers dr aivilians residingdoniyniadreds of

meters from the Striposed a security thre# The possibility of a soldier being captured,

as in 2006, was seen as a particularly realistic tRt&at.

233. I srael 6s as s es s me-atanding aoeflicthwitlts Hamas,ontelligertces | o n g
it claimed to hold, as well as its perceptions of media statements by some Palestinian leaders
on the right of return and of crossing the feff¢e.

234. Forinstance, Issam Adwan, head of Hamas' Department of Palestinian Refugees, had
on 16 January 2018 posted on his¢& e b 0 0 kAs Ipng gsdhe Pafiestinians have the spirit
of courage and daring, why not breach the border that was set up by the enemy in order to

340|DF, FAQs, page 27.

%lYnet, AEi senklayed 160aharpshdoters anéshzaliomlgrf Pal est i ni an protests
(28 March2018).

342 Minister of Defence Avigdor Lieberman,

(https://twitter.com/AvigdorLiberman/status/979619882072960)(30.3.2018), COGAT Facebook

page, Ynet, il DF makes final preparations for mass Gaz
In a video posted in Arabic on the | DF Spokespersonoés
Government Activities in the Territorie€OGAT) , Maj . Gen. Yoav Mordechai, war
who approaches the border is endangering his Iifeo. 30

https://twitter.com/cogatonline/status/979677273652686849

343 COGAT twitter account, 10 April 2018 [on file].

34416.4.2018, GOGATTwitter (https://twitter.com/cogatonline).

345 hitps://iwww.idf.il/media/48315/petitiegazabordereventssummaryof-stateposition.pdf , p. 4.

346 MBMO010.

%7l DF Q&A, On what basis does | srae2. say that these wer
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prevent them returning to their occupied | ands?
families towardshe border confuse the enemy, attract the media to the causes of our people,

expose our enemy, revive the region, and encourage our people to dare against the occupying

enemyé What wild.l our people I ose from the attemp:
they endured in the lands of the refugé?®

235. Ot her public statements referred to Areturning
b1 oc kla d @April 2018 statement given at the Malaka protest site commemorating

Martin Luther Kiamgadsbd aRalaistsiimalt i Bnr edlu Chair man
stated the following aboutthe GMR:Her e | am emphasi zing more and mo
is peaceful and | hope all the factions and our people understand the aim behind this March,

we are leading this March i a lethal weapon, the weapon made of people and masses that

we will use to knock over the doors of the occupation forces and open the doors of return and
breaking the siege. Yes, at this tilee we emphas
underlined thagh that Hamas was still committed to armed resistancéi Our weapons ar e

in our hands, our missiles in our hands, our tunnels are with us and the improvement of our

resistance is ongoing by God®&%atewinthé¢ sameThi s does r
speech Haniyeh saidi Yes we wi | | break the walls of the bl
occupation entity, and we will rrturn to all of

236. The question of what the right of return means for Palestinian refugees and for the
Stat of Israel is central to an understanding of the polarised views around the nature of the

GMR. As indicated above, refugees Areturningo, e\
a near existential threésee the above section on return of refugees)

237. Israeli fears of demonstrators crossing the fence were heightened ahead of 14 May,

dubbed by the HNC a8 t heet ur n o f .3!&ocialimediaiposts by demonstrators

called for removing the separation fence, marching towards Israeli towns né&mdeand

staying there, while mainta®™Mifnegrthbdecadmypydisgerdenp
Prime Minister Netanyahu declardfdEv er y St ate has the right to prot
terrorist organisation declares its intention to destroy Israed aends thousands to breach

the border fence to fulfil this goal. We will continue to act firmly to protect our sovereignty

and ci®izens. 0

238. This threat assessment under |l ay | srael 6s suk
deployment of the ISF to prepare fthetdemonstrationgsee the below section on Israeli
forcesd preparations ahead of the demonstrations)

The Commi ssionbds understanding regarding the rol
three phases of the demonstrations

239. I srael 6 assumpt iled the grotests metitsafurthes inqairy. iPtior to
the first protest on 30 March, various Palestinian parties represented on the HNC, including
Hamas, publicly endorsed the GMR, its 12 general principles and its two stated goals of

68

348 hitps://www.fa@book.com/I.A.Adwan/posts/565753670444027? _tAR =
349 Al-Jazeera, 9 April 2018, video on file, minutes 19:49 to 21:07.

350 Al-Jazeera, 9 April 2018jdeoon file, minutes 24:15 to 24:24.

351 Official list of names from the HNC.

%26 Firsto GMR Fat3dMlay2018. account, 9
353 Prime Minister Binyamin Netanyahu, Twitt€k4 May 2018),
(https://twitter.com/netanyahu/staf@96069591389495206
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Aireturno amdci BYwdmaagy6 trhepresentative on the HNC
influential by virtue of Hamasod po*er and the | ey
240. As a HNC member, Hamasd and the de facto autho
provided support to tarn camp infrastructure, coordination, and technical and

administrative support. According to one soufftd, he i ni ti ative did not c¢come
but without the full suppo®t of Hamas, it would r

241. Hamas approval of the GMR was also neegg for the demonstrations to take place
where they did>” By virtue of an understanding with Israel, Hamas had since 2014 patrolled
Jakkar Roadio prevent people from reaching the ARAsut ceased doing so in spring 2018,

to enable the GMR to take pladdamas and other HNC members also helped to provide
buses and the carnivike atmospheré>®

242. The role of Hamas in supporting the GMR shifted over time. The Commission could
distinguish three phases of the demonstrations; a first phase (30 Mbdiay);a second
phase (mid May early October); and a third phase (early Octab&t December).

243. These phases are described in depth bédlowe e t he section on the Cor
inquiry into specific incidents)out in broad strokes, tHist phase could be chacterized

as a genuine popular festive event, with tens of thousands of people from across Gazan

societyi refugees and original residentgathering around traditional activities, concert,

barbeques, cultural activities and sports games. Although traniengg committee and
demonstrators messaged about fireturning to their
symbolic, according to reliable sources present. There was not a sense that demonstrators had

intended to break the fence and enter Israel essedut random and uncoordinated acts by

demonstratorsdé edging towilrds the fence and retur

244. The large numbers of killings and casualties that occurred on 14 May changed the

atmosphere, and tlsecond phassaw fewer families attending. Insteathger ovekillings

and injuriegdrove groups of youth to engage in more violent actidnsreasing their use of

incendiary kites, slingshots, and incendiary ballohissrom August towards October,

nighttyseccal | ed fbaffl e s quugkostthe Gega Srif*éngenerdd,l i shed thro
while demonstrators threw stones, burned tyres and at times cut the barbexbilgire

throughout the demonstrations, over time, the intensity appeared to increase, with more

damage to, and breaching of, the separatinogeDemonstrators claimed their increasingly

intense actions were in response to the severity

% Hamas, A March of Return will not end unless Palestir
Hamas & HNC rRagwarsadeatratralytheldvireeastern Gaza that the Palestinians would

not give up and would continue tarcy out return marches and resistance until their goals are

achievedbreaking the siege and exercising the right of return. Original sollrd&qsa, April 27,

2018; cited by Meir Amit ,-PdebtiaianLondidt (Adrie2b Mayd,i sm and t he |
2 0 1 8V)ay2018).

355 Interview NMI008.

356 Interview NMI017.

357 See also the below section on freedom of assembly inside the Gaza Strip.

358 |nterview NMIO18;Y n e My h @mmad Shehada, &éThe full (@tory behind t
March 2018Human Ri ght s Wat c h, ADondét Bl a@2Map20l8as f or t he Gaz
359 Confidential submission 30, page32

360 Confidential submission 30, page32interview MBIOO2.

361 Confidential submission 30, page32
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claimed that it escalated its use of force in response to the actions of the demonstrators,
particularly to the usef incendiarykites and balloongsee the below sections dhe
Commi ssionds inquiry into specific incidents and

245. In the third phase, Hamas seemed to try to exert more control over the protest

movement, seeking to capitaliza the negotiations with Israel facilitated by Egypt and

UNSCO, on e.g. fuel deliveries from Qatar for increased electfféityamas was reportedly

asked to ficontaino the demonstrations in exchang
and allowingQatar f uel to enter Gaza to3supply the stripo

246. Hamasd endorsement and support to the GMR ser)
GMR, Hamasd6 popularity among Palesti®#i ans increas
The fuel delivery by Qatawhich in November brought 12 hours of electrigitgr dayto

Gazans, who had endured only 4 hours of electricity per day since April 2017, was

undoubtedly a contributing factor.

247. The success of the HNC, and of Hamas in particular, to mobilize such higlersumb

of people initially came as a surprise, in light of the prevailing deep public discontent with
Hamasd® regime in Gaza. The months |l eading up to t
deterioration in the humanitarian situation, increased movemenmictiests and falling
purchasing power. On a number of occasions, Hamas had banned and forcibly dispersed
peaceful assemblies that were held in protest against the prevailing humanitarian crisis
Activists had also beearrested and at times subject tetidatment and torturgsee below
section on freedom of assembly inside the Gaza S Hamaded authorities' waning
legitimacy had worsened following an attack on the PA Prime MinisterHamdallah's
convoy in Gaza on 13 March 2018, and the subsedffeaccusation of Hamas orchestrating

the attack. By March 2018, most Gazans had lost confidence in any real progress for the
national reconciliation process between Fatah and Hamas.

248. So while Hamas indeed did play a role in supporting the GMR, the Caiomis
understands that the thousands of people who responded to the calls to demonstrate did not
do so prompted by Hamas, which was deeply unpopular at the time. Instead, as mentioned
above, the lack of progress in peace negotiations; the deep econorsg aris the
impossibility to leave the Strip wesenong causesxplairing how the GMR could become

such a mass movement in Gazss was repeatedly communicated by demonstrators to the
Commission.

249. This is not to overlook the political benefit for Hamagdiionally, as communicated

by the HNC and demonstrators alike, the GMR was seen as an effective tool to bring the

6Pal estinian str ug g Eadnashlsooeportedlysought to isethes pot | i ght .
demonstrationsis a bargaining chip when seeking fifting of certain restrictions of the

blockade that Israel had imposadd tightenedn response tincendiary devicesised by

demonstratorg¢see the below section db May- 11 October 2018 In late November, an

international Gazéased observer toltie Commission:

70

362 Interview MBI002; Confidential submigm 30, p 2-3; IDF FAQs page 53; Nickolay Mladenov,

Special Coordinator for the Middle East Peace Process,
situation in the Middle East, reporting on UNSCR 2334
%Mada, fPal eritesnears deaisiondarentove sanctions on Gaza administrative salaries

as Egypt i nt ens.i(R4iOetsber@@®l 8).iRaporicdfni ne fefxocrhtasnoge f or [ Hamas|]

keeping protesters away from the fence that encircles the strip, Israel promissptth& use of

firepower to a mini mumo.

% | nterview NMIO0O17. See, also, Palestinian Center for
Pol I No ( 7 0 Y18 Peceebes 2018k Coafiaentalsubmission 30, p 3.

365 Confidential submission 30, paga3.
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Ailt would be unfair to Gaza if this would
March is a genuinely nemiolent expression of thousands of young people as to their

be pu

rights and future prospect s é@astirdwing stonewer e per hap:

and letting fire kites fly. Here it is interesting to discuss what constitutes violence? Most
Palestinians do not see kites as violence, they see kites as well as stones as a legitimate
means and a proportionate response to occupafibere is a third phase, now. Over

the past weeks wedve seen fewer people injured

phase, Hamas has shown that they can control the situation, if they want to stop people
from going closer to the fence, they can. Istees made clear that they will facilitate
entry of fuel if demonstrations quiet down. This phase started in early October
coinciding with the negotiations on the entry of fuel etc, when Israel made clear they
were willing to alleviate the situation. Israenilitary has operated in the same way
throughout the three phases, they use live ammunition and kill people, and they
carefully control the impact of the blockade. They take up and down the fishing zone,
permits to travel, visas to Israel etc. But everthe current phase when Hamas is
perceived to be in more control than during early days, there are many people

demonstrating who are not at all affiliated wi!H

Conflict dynamics between 30 Marchi 31 December 2018, unrelated to the
demonstrations

250. Between 30 March and 31 Decembemparallel with the demonstrations, thecurity
situation in Gaza and the Gaza Envelope continued to be marked by episodes of military
escalation between the ISF ddlestinian armed groupBhese hostilities tooglace outside

the context, time and location of the demonstratigithough not directly linked to the

GMR, several incidents may have been either culminating in tensions created by the protests
or, in other cases, were aggravated by violence at the dtraton sites. In several
instances, either Israel or a Palestinian armed group, would justify its military attacks as a
retaliation to actions taken at the demonstrations.

251. While the Commission did not investigate fatalities and injuries occurringessul r

of hostilities outside the context, time and place ofGMR protests, it did track all fatalities

for the purposes of establishing or ruling out any links ta@NR, thus determining whether

they fall within its mandate. The Commission found thtdeast 67 Palestinians were killed

by ISF in the Gaza Strip between 30 Maguid 31 December 2018, however not in the
context of theGMR. It also found that one Israeli soldier and one Palestinian civilian in
Ashkelon were killed by rockets, mortars orel ammunition fired by Palestinian militants

from Gaza during the same period. One additional ISF member was killed inside Gaza, again
outside the context of the demonstrations.

Hostilities taking place in Gaza

252. The first significant military escalationtaf theGMR began, took place on 29 May

2018, when Palestinian armed groups launched nearly 200 rockets and mortar rounds from
the Gaza Strip towards |Israel, c¢claiming the
of QassanBrigades and Islamic l3ad positions by air strikes in the preceding two weeks
(causing more than 10 casualties in their ranks), as well as for the use of live fire against
demonstrators. Th®F, on its part, responded by striking 65 targets of Palestinian armed
groups throughat the Gaza Strip.

253. Two reported incidents in which Israeli soldiers near the fence were shot at (described
in thesection on impact on Southern Israel bélago triggered shelling and more than 200
airstrikes by théDF in July and August 2018, killingine Gaza militants.

254. The last military escalation during the period under review was reportedly provoked
by a botchedSFcovert operation inside Gaza on 11 November 2018 in which
sevenQassanBrigade militants and on&F member were killedluring a firdight with an
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Israeli commando unit. The incident led to the most intense exchange of shelling since the
2014 war in Gaza, and resulted in a number of casualties among both civilians and militants.

255. Several incidents, outside the GMR context, resultedhé deaths of civilians,
including children, at times raising questions regarding the military character of the attacked
target. On two occasions a civilian was killed by a missile or a tank shell while present in
agricultural field (incidents of 30 Marct028 and of 13 November 2018). On 14 July 2018

an Israeli air strike hit the AKateebéabuilding in Gaza city which according to Israeli sources
was used bylamasmilitants for urban warfare training. Two children who were sitting that
evening on the rooffdhe building were killed and 23 persons were injured as a result of this
attack. A video released Wamasn March 2018 depicts military exercises inside the
building and its vicinity, including the scenario of abducting@i soldier. On 9 August
2018an air strike hit a residential houseDeir Al-Balah, killing a pregnant woman and her
2-yearold daughter, as well as injuring the father. Although hostilities were taking place in
the area, it was unclear to the Commission what military objectivééwad attackedOn 28
October 2018 three children, aged between 13 and 15, were killed near the fence east of Khan
Yunis allegedly by an Israeli aircraft. According to tBé-, the three were approaching the
fence, crawling in the dark and holding an obcipected by alDF observation point to

be anlED. Palestinians reported that the three children were setting traps to catch birds.

Hostilities directed at Southern Israel

256. The violence between Israel and Géesed Palestinian armed grotipsirelated to

the demonstratioris often amounted to higmtensity hostilities. As noted, more than 1,100
rockets and mortar shells were fired from Gaza into Israel by Palestinian armed groups
between 29 May 2018 and 31 Decemi&iThe rockets initiallyhit the vicinity of the
Envelope communities, and later reached more distant towns such as Ashgelon, Netivot and
Beer Sheva. While most projectiles fired since May 2@dlB in open areas or were

intercepted by t he | DFlanddd nearschidis amehdergatgns,t em, a numb

as well as close to a synagogfigPalestinian armed groups in Gaza claimed responsibility
for these attacks against Israeli towns and military posifiths.

257. Three Israeli soldierand dozens of Israeli civilians, including at least two chifgr
werelightly injured as a result of rocket attacks carried out in May, July and Augus£®018.
On 12 November 2018, Palestinian armed groups fired more than 400 rockets at various
localities in southern Israel. A 48arold civilian, Mahmoud Abu Asbaltitom the town of
Halhul in the West Bank, was killed and two other civilians were critically wounded after a
rocket directly hit a residential building in Ashgef8ADozens more were injured that day,
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366QCHA OPT Protection of Civilians report; State of Palestine, Negotiation Affairs Department,
Violations Monthly Reports; State of Palestine, Negotiation Affairs Department, Violations Monthly
Reports; IDF Spokesperson twitter.

367|DF Spokespersomitter; OCHA OPT Protection of Civilians report.

368https://www.algassam.net/arapic e . g . , WP®Dl Paida ¥f s HI MEI3nuFth wysmpfph df

November 2018fThe f acti onsdé joint operations room releases
the Gaza Envelope towns).

369QCHA, Protection of Civilians reporthftps://www.terrorisrvinfo.org.il’, MDA spokesperson (14

July 2018),_ LI BEX A s T1__ "4 4LH 45 40 xTAXX® {X J, %
FAex T s 4 e x L xS 1] s (29May2018), * . 4141
(https://twitter.com/idfonline/status/10014692388325007B@mas Facebook account; State of

Palestine. Monthly Reports, https://www.nad.ps/en/violatieports/monthlyreport.

370srael Fireand Rescue Authority Facebook account, 13 November B&8T s dataldies

monitoring, November 2018.


https://www.alqassam.net/arabic
https://www.terrorism-info.org.il/
https://twitter.com/idfonline/status/1001469238832500736

A/HRC/40/CRP.2

mostly with minor injuries, and serious property damagcurrecf’* A local kibbutz resident
told the QGdmmi ssi an:refal and present danger to yo
you dono6ét know where the rockedt?is aimed, you rur

258. In addition to launching mortars and rockd®slestinian armed groups fired heavy
machine guns towards Israeli towns at least twice since May 2018, causing property damage
in Sder ot an d&toaiagto Israglashiuecgsetunnels were discovered and
destroyed in April, May and October 2098

259. In addition, he IDF reported at least 36 attempts to cross the fence into Israel which

took place outside the context of the protests. At least on three occasions, open sources

reported that Palestinians crossing the fence in southern Gaza trigdato I&# post on

fire.3”>0On 9 November 2018n unarmed 2§earold Palestinian man crossed the fence from

Gaza, reached the Israglii | | age of Netiv HabaSara and set on f
meters from the fenc&® This incident was the only one rapad during the period under

review which involved reaching the surroundings of a civilian commd#hity.

260. Armed groupsin Gaza also directed attacks against Israeli soldiers and military
objectives located in southern Israel. On 29 May 2018, three soldiees@portedly injured

as a result of rocket attacks emanating from the Gaza33t@n 11 November 2018, an
Israeli officer was killed and another was injured east of Khan Yt noted earlier e
clash broke out after an Israeli unit, carrying owtoaert night operation inside the Gaza
Strip, was exposed by a IQB unit. The incident resulted in the killing of deakastinian
militants.

261. The following day, Gaza militants fired an atdnk missile at a bus that had been
transporting IDF soldierimst he ar ea of Shadar .HwbdbkligrewereRegi onal Co
wounded, one critically®® The military wing of Hamas assumed responsibility for the

attack®®! These incidents triggered retaliatory attacks by both sides, including the launching

SIMe i r Ami t i News o f-PdestiniancConilict (Novammberi7Novemben 18,r a e | i
2018)(14 November 2018); OCHA, Protection of Civiliafts19 November 2018).
372 |Interview MBI00A4.
SBYnext , ¥ A" w AX%Ix Xy X5 v fg @18 s OCGHAPlogtion of - 1
Civilians report, 21 May 2018.
374IDF Twitter 11.10.2018&https://twitter.com/IDF/status/1050325211579645952
(https://twitter.com/IDF/status/985420078043860992
(https://twitter.com/IDF/status/995370438766284800).
S75|DF Twitter 21 May 208, (ttps://twitter.com/idfonline/status/998805051744407553
https://twitter.com/idfonline/status/10137®70404681730 2 July 2018); Meir Amit, i Ne
Terrorism and the IsraelRalestinian Conflict (Junei612, 2018)June 2018); and Al Jazeera
MubasbB8ySFOHw pObIFK widUFOB 62072 paHHDPIUeR01Y.c xpfF b" pF Tl 3r lOF
376 IDF Twitter (9 November 2018()https Iitwitter.com/IDF/status/10609717764679720Ynet,
Fx_44s 40> "1, 1»(10I*M(jvelmber20185}<ann'S PxHs s sl . Hael's {s
¢ x I's , ¥A 10November2018. .
377E g., nterview with local residents on Keshet TV, 11 November 2018.
378 OCHA, Protection of Civilians, 22 May4 June2018
379 DF Twitter (12 November 2018https://twitter.com/IDF/status/106176726676794572&mas,
ATop Hamas | eader attends funer a(l2NovembEr2018.st i ni ans ki ||
0Meir Amit, i Haankkobe missite supmidd byalnartcn He z bol | aho, 19
November 2018 OCHA, Protection of Civilians,-49 November 2018.
BA-Quds SearKaypphFbib K aF y 3
wy3syrraAYIOF ws mp, WINDEMbeB® Y. AY IO wbOsl r OF wT OMIOF
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of hundreds ofrojectiles from Gaza into Israel and IDF airstrikes in the Gaza Strip. An

informal ceasefire was reached on 13 November 2%18.

262. Given its mandate, the Commission noted, but did not fully assess, thastiacices

of the abovementioneidcidents which ocaued amidst hostilities between the parties, but
outside the context of the demonstrations.

263. Agai nst
GMR.

this backdrop,

1. Deploymentof Israeli security forces

Isr ael i preparationeahead of and during the GMR

t prepar@tions aheasl efthe n

264. The ISFunits charged with responding to the demonstratonsprised twderritorial

brigadesthe Northern( k n o wn

as

t h e afd®GeSowhern B<rniogwand eads)

Br i g abdtk @f which are subordinated to therritorial Division Gaza (also known as
t he "“F14 2 whichximtdrn, is subordinate to the SouthBegional @mmand.

examined

AKatif

265. To discourage people from attending the demonstrations, the ISF dropped leaflets in

Gaza?38s

Israel Defense Forces @

This is what is written on the leaflets

502 Retweets 864 Likes

266.
Strip
protest sites.

war ni

| and the Gaza Strip-

5% £l s
TRIP, )

TS OF THE GAZA S T
Tr?r:c‘:x‘:.t ﬁ‘e:-es\«‘st.‘ﬁ?mas has been carrying out o

e agaall oo i &
violence and terror

PG s asic s

against \srael, its boundaries,

Hamas is tying to hide its many failures by

our lives. )
ei\‘:ifwzgs:::egtyime, Hamas 1S stealing your money

d using it t0 digtunne\s at your e);:):nbsee{mr e,
?(“u deserve @ better gnvemmen\ an o pmach‘mg
Xatme The IDF is warning you agains P
the security fence.
The IDF is determined

wlas Sl ¢

]

|'s citizens
to protect |srael
i to

d sovereignty against Hamas s a_\\Tn;?\:m. o
» orize us under the pretense of vm; s
m; approach the security fence and do o
m;mzipa\e in Hamas's \ife-threatening 3
D /

FLYERS DISTRIBUTED BY THE IDF

TO THE PEOPLE OF GAZA

9CVESGS DD

ng them against

Israeli authorities also sent letteosRalestinian transportation companies in the Gaza

aiding in the

267. Accessto certain areas on the Israeli side of the fence was closed off to Israeli
civilians, with some farmerbaving to stop cultivating their fields as a reséft.
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BOCHA,
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383 COGAT Twitter, (14 April 2018), lttps://twitter.com/cogatonline/status/985061187653128192
384 Submission to SC and Interview MBMO10.
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268. Well before the GMRthe ISF had permanent military positions and surveillance
electronic systems deployedong the separation fence, as well as around the kibbutzim in
the Gaza envepe aredsee the below sectiam the legal assessment of the demonstrgtions

269. Prior to the GMR, ISF military engineering units carried out significant infrastructure

works on the ground including: reinforcitige separation fence, clearing vegetatiorothn

sides, and digging deep trenches close to planned
A numberof earth mounds or berms were also built at each demonstration site B@ast

of the fence (depending on the site topograpsys to atiw ISF to have a bettgrewpoint

and ability to fire without risking ricochets off the fente.

270. The ISF also carried ouifrastructure work on the Palestinian side of the fence, such

as placing barbed wire coils in the ARASs to stop people from readéngeparation fence
creating a new déacto nego zone of at least about-80 m west of theseparatiorience at

each site® The ISF could enter this area at will, and did so repeatedly, often at night, to
replace the barbed wire coils where demonstsatad removed thenThroughout the
demonstrations, thikSF regularly intervened along tHenceon both sides to maintain the
existing barriers and, whenever needed, repair any damage or breach caused by the
protestors®’

271. On 28 March, IDF Chief of Staff, &li Eisenkotto whom the Southern Regional

Command (and the Gaza Division) is subordinaséated thatit he | DF has depl oyed m
than 100 s mbheadgd theodemomstrations to prevennas s | nfndl trati ono
damage to the separation fence dgitime protest®®

272. According to the | DF6s assessment that || ive al
the threats presented by events aféheeit he | DF ordered that all use o
be restricted to speciaHltrained snipers, in order to ensiaccurate and measured use of

these *eans. o

273. The snipers were coordinated by officers who were responsible for their deployment,
training and conducting afterction reviews. The snipers generally operated in teams,
typically consisting of two snipers amdspotter or observer. These teams were led by senior
commanders, required to approve each use of live ammunition by the SPipecstypically
positioned on top of the berms.

385|DF, FAQs InterviewMBMO010; Interview WVI003.
%| DF AThe Violent Riots and Attacks fiSommarge border Ar ec

of the Government of Israel é Submissions to the | srael
387 Confidential source; Times of Israél,Pal est i ni an media: | DF bull dozers ope
Gazadn, (14 April 2016) .

¥Yynet, AEisenkot says |Israel deployed 100 sharpshooter
(28.3.2018).

389 |DF, FAQs, page 62.
390 |DF, FAQs, page 87.
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&Separation Fence

Barbed wire coils

274. Photosfrom a variety of sources over the protests period showed |ISFrsoédlireed

with several types of assault and sniper rifles including variants of the isragé Tavor

rifle and the USmade SR25 and M24 sniper rifles. The snipers reportedly used 7.62 mm
ammunition (see the below section on the use of higlocity ammurtion against
demonstratojs®®!

2. Lesslethal means

275. ThelSF was also equipped in advance of 30 March with a variety of craomtrol

means, including public addredshsal @n dnevwaarrsnitmg dsi ysspte
demonstration’ Given their impotance to the factual and legal findings, the Commission

addresses these in more detail.

Lesslethal means available in other contexts

276. The ISF has vast experience with riot control across both Israel and the OPT. The
Commission recognizes that dealing witlotests taking place during an armed conflict and
along a separation fence presents additional risks and challenges to those arising when a State
is dealing with protests within its own territory attended by its own citizens and residents.
Nonethelesshte Commi ssi on found the | sriamithiin Pol i ceds OfF
contrast to the Rules of Engagement of the IDF have been made public in their entirety
relevant for a number of reasons. First, Israel stated that its use of force towards unarmed
civilians during the GMR protests is in accordance with thedafrcement paradigm.
Second, the Israeli Police has extensive experience in handling violent demonstrations,
including in East Jerusalem and the West Bank. Third, tactics used by the Pajiched

light on, and in other cases may be suitable for, policing operations carried out by the ISF in
the context of the protests.

277. During riot-control operations in other contexts, the Israeli Police employ a number
of lesslethal meang?® Under current draeli legislation, when a protest poses a serious

391 |DF, FAQs, [age 88.

392 Sybmission to SC and Interview MBMO010.

393 Procedure regarding the Use of Means to Ensure Public Order [90.221.111.003, former number
09.22.057, update date 9.12.2014, valid date [until] 9.12.2015.
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danger to public order and safety, the Police is authorized to disperse the crowd by force.
However, and in line with IHRL, less harmful means must be used first. Only in exceptional
circumstances can moeevere means be employed immediately, without first exhausting
less harmful means (as elaborated befSt).

278. Protests classified by the | srael:. Police as ¢
situation that prevails, at times, along the Gaza fenceelll riots are described in the
Policebds RoOE as partcipants aceviolentlyoahdsinba, marmér evhich can
result in physical injuries to others and extens

weapons such as stones, spikes and ki®d o disperse a Level D rigpolice regulations

require that any force used be both proportionate and necessary. Permissible methods include
loudspeakers generating extremely loud sound waves aimed in a particular direction, blinding
flashlights, batons wat er ¢ an n o tear gas faen&hars lgrenades and aillets
stun (also called flash) grenades, paintball guns, and 40mm sponge grenades. Before
deploying these methods, a warning must be given to demonstrators, and appropriate
precautions ampted, taking into account, inter alia, the character of the crowd (for example
the presence of children, or elder¥.

Examples of less lethal means

279. A description of less lethal means and, where applicable, their use during the
demonstrations follow

280. Wat er cannons and u saee regUlarly fused uon dispersea t er 0
demonstrations in the West Ba#k.Skunk water is an extremely smelly and féabking

liquid®®8, composed of water, yeast and sodium bicarbonate (baking38dtias. typically

sprayedrom truckmounted water cannons, with a maximum range of 30 t0.40

281. The Commission saw limited use of this means during the GMR. The IDF noted that
cannons are too focused, and would be required every few metaih an effective range
when statioary of approximately 600 meters. These are of limited effect where
demonstrations last for hours, morning to evening, at sites sometimes extending for two
kilometres?%? Mobile (vehiclemounted) water cannons are more effective, and can address

394 Pglice Dealing with Riots (procedure 90.221.001L, update date 1.9.2014, valid date [until]
1.9.2018) [released by MoJ 13.11.2017], sec 6(4).

395 police Dealing with Riots (procedure 90.221.111.001, update date 1.9.2014, valid date [until]
1.9.2018) [released by MoJ 13.11.2017], sec 1E(2)

3% Police Dedhg with Riots (procedure 90.221.111.001, update date 1.9.2014, valid date [until]
1.9.2018) [released by MoJ 13.11.2D17

¥See BOTsel em, iIisCraoeMd6 sConster odf Crowd Control Weapons i
(January 2013) at p. 36, and Interview OG890

398 Interview ODIO09, BBC, &Vho, What, Why. What is skunk wate? », (12 September 2015)

972Mag, ¢ This i s what kunkxg @&November20lB8)o be hit by | sraeld.d
399 See Skunk Material Safety Data Sheet ( MSDS).

05 ee i Repor-Mandated RPahetof ISquigy inte the Clashes between Security Forces and

|l srael i Civilians in October 2000, 0 (hereafter: ior Co
Justice Theodore Or, who headed the cbolmm aseli s, par a.
use of Crowd Control Weapons in the West Banko, (Janua
“l1IDF, Gaza Border Events: Questions and Anwer s, Februar
Q&A0Q) .

402 Interview MBMO10.
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multiple locations, but have a shorter range and must be refilled periodically, causing them
to be withdrawn from the area. Drones were reportedly also used for spraying skurfRivater.

282. Stun grenadesmit a bright light and a loud sound, meartetmporarily stun crevds.

The Commissionecorded at least one instance of such a grenade being lobbed from an
armoured vehicle or tank at a crowd that had crossed the fence and then retreated. The loud
explosion may damage the eardrum. The impact of this heavy metal objaenh tht
individuals may also lead to injury, especially as the stun grenade becomes very hot when it
explodesi®*

283. Tear gasis a chemical irritant, affecting the skin, eyes, respiratory system and the
mucous membranes of the nose and throat. It causeseaviarigty of symptoms, mdgt
temporary The longterm effects of repeated exposwaee little understoadbut many
individuals affected by tear gas reported that symptoms persistémving initial
exposuré®® Deaths due to intensive exposure to tear lymge also been documented
although not in the context of the GM® In addition to the symptoms caused by exposure

to tear gas, there are regular reports of injuries, sometimes severe, from tear gas canisters that
are fired at demonstratoasd bystander¥”’

284. Tear gas use is restricted by Israeli military and police or&ersexample, tear gas
projectiles must not be fired directly at a per s
grenadebs trajectory, t hr owi. hegrgastmayioslybensaf e and
used to disperse fAserious disturbances that enda
indoors or in denselpopulated aread$® Under international law, use of tear gas is prohibited

in hostilities but allowed for purposes of law emfement!®®

285. Tear gas was extensively used during the GMR, although the ISF reported challenges
to this practice. For examplavith the typical Gaza sea breeze blowing from the West to the
Eastit ear gas tended t o bl Aswtemgasfited fiomthaberens | SF6s di r e
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4B JerusalemBst, fAShoko Drone realyWabedouséelRi Magr 801 8) Sk97

AThanks to Gaza protest |l srael has a new crop of batt
@B Tselem, fAiCrswdelCoatusé of Crowd Control Weapons in
2013), p. 27.

405 See RohinHaar, MD MPH and Jess Ghannam, PHDUC, University of California, Berkeley,

School of Lawds Human R-iHgalth Conseeencesef Tear Bad BxpoSuaef e Spac e
Among Pal estine Ref ug e e shitps:/wwavitaw.berkgley.8do/&B, avai |l able fro
content/uploads/2017/12/NoSafeSpace_full_report22Dec20] p.j2f

406 See Haar RJ, lacopino V, Ranadive N, Weiser S, Dandu M., Hegitcts of chemical

irritants used for crowd control: A systematic review of the injuries and deaths caused by tear gas

and pepper spray. BMC Public Health accepted for publication, available from
https://www.ncbi.nlm.nih.gov/pubmed/290525&ke alstittps://mondoweiss.net/2017/08/bullets

israelsmunitions/

4070DI004, ODI009.

408|srael Police, Procedure on the Empteent of Means for Maintaining Public Order, No.

30.221.057, A 5(a), [in Hebhsewle)| isnuB@Todl €mowliCCowd r C
Weapons in the West Banko, January 2013).

409The Chemical Weapons Convention (CWC) makes a distinction betweenrirsg hostilities as a

method of warfare, which is prohibited, and use for purposes of law enforcement, which is permitted,

however with a preference for négthal, nonchemical riot control agents and subject to the

principles of necessity and proportadity, CWC Articles | (5) and Il (9). While Israel is not a party

to the CWC, the ICRC has identified an equivalent rule (nr. 75) in its study on customary

international humanitarian law.
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lacked the range, or risked exposing ISF personnel if they moved t®3eargas fired
from vehiclemounted launchers closer to the separation fence reached further intd aza
ISF also dropped tear gas canisters from drotewiag its deployment at greater distance,
and throughout the demonstrations.

286. The Commission received allegations related to excessive use of té&rlghsard

from several witnesses who believe that tear gas used at the demonstrations is causing more
serious harm than usu&l? Among others, a humanitarian worker claimed that it appears
more like a nerve agent;

people who experience it are severely suffering, it is not the usual gas they use at the
demonstrations, it i's s ommgmpomsn e sariolsh more ser
convulsions, loss of control of the limbs, crying, really suffering, it is not the normal

kind of tear gag!®

287. Some medical professionals believe that these unusually severe symptoms may be due
to the strength of the tear gas udkdiven its limited time and resources, the Commission

did not investigate allegations regarding to tear gas inhalation, however it investigated several
incidents entailing direct hits with tear gas canis{eee the below section on tear gas
canisters).

288. Sponge rounds or sponge grenadeare projectiles composed of an aluminium base

connected to a plastic body with a foam nose. While considered significantly less dangerous

than rubbercoated metal bullets, they have led to fatal injuries when fired at very close

range*'® Their maximum range is approximately 70 m, although firing them towards the

upper body, within a 5 range, may causeoderate to serious injury; if it hits the neck or

head, grave injury may result. Angitcaionmgl i ngl vy, t he
sponge bullets at a rioterbés | ower body, and not
women. Depending on the type, they may not be used at a range of less tham®*4r 10

289. Exceptionally, Israeli Police operating in other contexts may3¥sam rubber-
coated metal bullets*'” These have a metal core coated with either rubber or plastic, and are
fired from launchers mounted on rifterrels. They can and have caused fatal injdtfes.

410 | DF Q&A.

4 nterviews HQI034, HQI041, HQI044, MBMO010, STIOO01.
42Interviews STI001, HQI034, HQI041, HQI044

413 Interview HQI034.

414 For example, interview HQI004.

5B Tsel em, ACrewdelCoatusée of Crowd Control Weapons in
2013), p. 43. See al so MondeaniMedrgash o vii Sipoomael ¢ L umamrs, ru
| et hal munitions can kill o, 14 August 2017).

416 procedure regarding the Use of Means to Ensure Public Order [90.221.111.003, former number

09.22.057, update date 9.12.2014, valid date [until] 9.12.2015; Professionaleirgtie Use of

40mm Sponge Bullets Gun, 1 January 2015.

417Procedure regarding the Use of Means to Ensure Public Order [90.221.111.003, former number

09.22.057, update date 9.12.2014, valid date [until] 9.12.2015, sec 5; Police Dealing with Riots
(procedured0.221.111.001, update date 1.9.2014, valid date [until] 1.9.2018) [released by MoJ
13.11.2017], sec 12. SeeaB® Ts el e m, ANCreswdelCoOstusé of Crowd Control
the West Bankowp.464danuary 2013)

BB Tselem, fAClsowel ©sntursel of Crowd Control Weapons in
2013), BO0Tsel eAG: OBG@Eegelienmetsa idati on into several cas:e¢

79



A/HRC/40/CRP.2

Thus,their use must be approved by the Head of the Israktie?d@ heyare to be directed at

the lower body and are only permitted when visibility is geedabling target verification

and proper range assessment. They are prohibited at a close range of less than 40 m and
against childref®®

290. Any use of sponge buéts or rubbecoated metal bullets must be followed by a
detailed report of the circumstances in which these means weré&tsed.

291. TheOr Commission criticized the use of rubkbero at ed met al bull ets withi
borders and called for their prohibitié#.A recent large study concluded that rubbeated

metal bullets and those with composites of metal and plastic appear more lethal than purely

plastic or rubber bullet¥2 In East Jerusalem, since the prohibition, the Israeli Police has

been using 40mroalibe sponge rounds imported from the Unites States.

292. The ISF used rubber and sponge coated bullets during the demonstfsdieriae

statistics section belowput not on a large scaledeeming their range of 70 meters to be

insufficient#?® fiThese means catypically only be used when crowds are right at the

fenceline or when they are present in Israeli territory, at which point the ability to repel the

threats posed by the riots could require a consid
that IDF solders employing these means also have to come right up to the fenceline,

endangering him or hér 24

293. "Ruger bull etso or 0., & bytle ketalled Rugdriifle, e ammuni t i o
have in the past been used by the ISF as a crowd control measure, &sréheynsidered

less lethal than larger calibre ammunition. While their use wgsliadiscontinued between

2001 and2008 following criticism related to the Second intifada, in recent years it has been

reported that Ruger bullets are more frequently 4¥e&ccording to thdsraeli organization

B6Tsel em, t hei r faigreat@eal bfidgjaandicatng a steady gresiar in the

80

severely injured Palestinians\idest Bank( 7 Mar ch 2013); See alndsp Monde Wei ss
rubber bullets, andteargavow | sr-ahet Bal nmaoni tions can kill o, 14 Augu
419procedure regarding the Use of Means to Ensure Public Order [90.221.111.003, former number

09.22.057, update date 9.12.2014, valid date [until] 9.12.2Zd& also Procedure 30.221.057 issued

by the Police Southern District (not clear if still in effect).

420 procedure regarding the Use of Means to Ensure Public Order [90.221.111.003, former number

09.22.057, update date 9.12.2014, valid date [until] 9.18)201

2lSee English summary of t46Ehe@mmiteedewmrmisesithatndés findi ngs:
rubbercoated bullets are not appropriate for use due to their risk. It was determined that the police

should remove them from use. It was emphasized that tes i prevent the police from deploying

other kinetic means, including rubber ones. Nonetheless, the guiding principle must be that a means

with lethal potential can be used only in situations of real and immediatar#atening danger, and

only if its accuracy level enables it to hit the source of thisthifeatening danger and no one else. In

other situations, the police must use #leifal means(2 September 2003).

“2BMJ Open, #fADeath, injury and di s a-bontlolisdttipgs:f r om ki neti c
a systematic revies(June 2017).

423|DF Q&A; MBMO010.

424|DF Q&A, page 77.

2BoTselem, ASecurity forces must i mmediately cease us
October 2018) ; B6Ts el em, iichMWildtsiagaiast Balegirtiae gte;ie up use of | i
throwerso, (18 January 2015); See also Monde Weiss, S
how | sr-hetbal nmaoni(Tt4o0Asguah ROLVD,; B6Tselem, flsraeldi
22-yearsold Palestinian who posed no danger-&ta b i Saleh weekly protesto, (13 Ju
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restrictions on firing, leading to ever greater use of this weapon, which is misleadingly
portrayed as a noiethal measre suitable as a means for dealing with disturbanééfs

The use of firearms

294. In the context of the GMR, the IDF decided against using 0.22 calibre live
ammunition, opting instead for using 7.62 mm ammunitidmyith consguences that are
detailed in tle below section opermanent and lifehanging injuries

295. The Israeli Police rules of engagement authorizeug®eof live firei a single shot
towards the leg$ in order to arrest a person suspected of the commission of an offence
posing arealdanger to life or physical integrity of a person. This is provided that a prior
warning(a verbal warning, shooting in the air) has been given and there is no other way to
affect the arres®® Live fire can be used without warniranly in case of seldefence
namelyto counter an attack by an armed suspect (including with a cold weapon) which
presents a real and immediate risk to the life or physical integrity of a person, provided there
is no less harmful means to prevent the danger, and only to the extent netessaryve

the threat and prevent the completion of such an attack. Following the shooting, medical aid
must be provided and the use of firearms must be reported praiiptly.

296. Int he context of the GMR, the | DF $tated that
[various nonlethal means] in negating the threats detailed above, the IDF has also been
required to use potentiall y®l ethal force as a mesz¢

297. The Commi ssion examines the |l egality of the 1S
engagenent in that regard in the below section.

The rules of engagement applied by Israel in the context of the demonstrations

298. In contrast with the said RoE used by the Israeli police, the RoE used by the IDF are

not public. However, their contents labeendescribed in great depth in the lIsraeli
Government 6s submissions t o t he I srael. Supr eme
documentg??

299. Therulesofengagemepital so known as 0Ost anthhahetSFoper ating p
used at the fence are based on rgg®rtedly in use for several years in the afddnough

certain temporary adjustments were apparently made in specific circumstances, the

Commission understands that the RoE were not specifically developed for dealing with the

426 |bid.

427 DF Q&A, page 88.

428 The Use of Firearms [Procedure 90.211.110.008, updated 16.12.2015, valid date [until]
16.12.2019], sec D4.

429 The Use of Firearms [Procedure 201.110.008, updated 16.12.2015, valid date [until]
16.12.2019sec 3D.

430|DF Q&A (In what situations may IDF forces resort to live ammunition?), page 81.

431 Submissions of the Government of Israel to the Supreme Court in théests®iri Volunteers
for Human Rights and Others v. Israel Defense Forces Chief of General Staff and O#tsero.
HCJ 3003/18, Judgment of 24 May 2018 summary in English of those submissions available at
https://www.idf.il/media/48315/petiticgazabordereventssummaryof-stateposition.pdf(see page
18onthenospubl i ¢ nature of the rul es); | DF: ifGaza Border E
of 1 February 2019etrieved on 1 March 2@®).
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GMR.#¥ According to the IDFthe Rul es, approved by both | srael d

General and Attorney General, fdAwere thoroughly r
the border events, and it was determined they adequately regulated the use of force in
complex, lifethreateniy s cenari os invol v¥#ng Palestinian civil

300. By default, the RoE treated the demonstrations as falling under the law enforcement
paradigm. At the same time, Israel deemed the demonstrations to be linked to the ongoing
armed conflict with Palestinian asd groups. The demonstrations were therefore not seen

as filpurely civilianodo, meaning that any actions of
in the demonstrations would be seen as part of the ongoing armed conflict between Israel and
Hamas** This gproach appears to have underpinttelGover nment of | srael 6s as

before thelsraeli Supreme Couf® thatits use of force during the protests would be
subject to the rules of law enforcement with the IHLbased ficonduct of hosti

I
€
of hostilities paradigmwo ul d only be applicable Awhere there a

paradigm inv&ed only when the situation called fof¥Pr ovi si ons rel evant to th
person is participating in the hostilities (for examplben a person is iderigfd as a member

of Hamasd® armed forces, or when a person is eng
participation in hostilit*fes, such as firing at |

30l.Accordingly, the Gover nment authbrizddssldiease | cl ai med
to use lethal force against protestors only in the case whisanent threat to the life or

limb of Israeli soldiers or civilians, and only as a last resort, namely when less lethal means

were insufficient to remove the imminent thré%tViolent protestos who did not pose an

imminent threat were to be dealt with by less lethal mé®ns.

302. The Government of Israel further asserted toGoert and publicly, that the use of

lethal force is permittetb preventsuch imminent threat from arising. Thus, accordmthe

Government, it is possible to use proportionate lethal force in order to prevent the mass
crossing of the separation fence, as such crossi
soldiers or civiliand®®*Not abl y, t o avert sllowtheusehffiiesamss, t he | DFZ¢
againstdi k ey ror aitkeeryd i as@ mearsrtodprevent a threat from materializing,

82

2] DF Q&A (fAThe SOPs applicable to the Gaza sector addr
the Gaza border area, and thus the framework for the use of force as delineated in the SOPs has not

needed to be amendéd) geB5 Interview MBM01Q

B DF. fAThe Violent Riots and AttacksiSummatyhe border Ar e
of the Government of Israel é Submi 9g9agei8Bs to the | srael
434 Submission to Supreme Court, para 67.

435 Governmends submission to the Supreme Court, 29 April 2018, paras 30, 69.

436 HCJ 3003/18resh Diri Volunteers for Human Rights v. The IDF Chief of S&6f24.2018).

¥ DF AThe Violent Riots and Attacks fiSommarge border Ar ec
of the Government of Israel é Submi 9 dpaged&9.to the | srael
438 |bid, para 33. See Also IDF Q&A, pg. 180rhus, potentially lethal force can only be used as a

last resort in order to address a real and immidanger to human life or bodily integrity, and in such

a case the force must be used in a proportionate manne
RoE6s approach to o6direct participation in hostilities
439 bid.

440|pid, paras 33,4, 83. IDF Q&A, pg. 137 For example, when a violent mob reaches the security
infrastructure and acts to sabotage it, an imminent threat may exist as a result of the destruction of
these defenses and the possibility of infiltrations by violent multitafigsters, individuals or
operatives. 0)
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provided that live fire is aimed at the persond:c
procedure (verbal warnings, exhausting +hethal means}*

303. The | SF & stheRge Bf lethadl foroewmgainato morecategories of individuals

First, given thearmed conflict and with it, the applicability of IHL, the RoE permit lethal

force against those civilian protestors who takelieect part in hostilities.**? The

Government emphasized that it does not consider the mere presence in the protests, nor

getting closer to the fence, as direct participation in hostififfe#According to the

Government 6s submission anG@ourtpagréed iwith inm@st er i al s, (
judgment), activities such as firing at Israeli soldiers or carrying an IED amount to direct

participation in hostilitieg*

304. The second scenario under IHL whdethal force can be employed is against
members of organized armed group. The RoE permit them to be targetadany time

based solely upon their membership of such a gttuand by implication, also while
attending the protests and even if they are not carrying out hostile acts during these protests.
Further, the Government tsrael does not distinguish in this respect between members who
have an actual combat role in the organized armed group and those members who do not
possess such a rdté.

305. Israeli and Palestinian negovernmental human rights organizations challenged in

the | srael Supreme Court the | SFés application of
the ROE violated international law because they were too permissive or were being applied

permissively. TheCourt disagreed andejected the petitionsholding thatit he wuse of
potentially lethal force for the sake of dispersing a massi riobm which an actual and

imminent danger is posed to life or bodily integiitys, in principle, permitted, subject to

proving necessit § TherCdurt did i pee the RoB and forimally dido

not approve therff?

441|bid, para 44IDF Q&A, pg. 131( \When employing potentially lethal force, IDF forces aim to

wound and not to kill. In order to achieve this, IDF forces are required to aim below the knee and do
notaimliveammni ti on at the center of body mass. 0) .

442|DF Q&A, p. 131.

443|bid, paras 35, 69.

444 |bid, para 30; Judgment, para 45; ID#Fhe Violent Riots and Attacks in the border Area between

Israel and Gaza StripSu mmary of t he Gover nméhelisraeh Supreneer ael 6 Submi s s
Court (HCJ3003/18 page 19, I DF Q&A, pg. 131 (Aln addition to
authorized to use live ammunition with lethal intent where a person is participating in the ongoing

hostilities existing between Israeldarlamas and other terrorist organizations operating in the Gaza

Strip (for example, when a person is . . . engaged in activities amounting to direct participation in
hostilities, such as firing at Israeli soldierso).
445|bid, para 34; IDF Q&A, pg. 131; SedsoMFA, The 2014 Gaza Conflict, May 2015, para 264,
https://mfa.gov.il/ProtectiveEdge/Documents/2014GazaConflictFullReport.pdf.

446 MFA, fiThe 2014 Gaza Confliat(May 2015), para 264. The Commission examines when

members of armed groups are legallyéatiga bl e and the role of the 6écontinuou
the above section on applicable law as well as below.

447 Judgment, para. 46.

448The RoE were, however, approved by the senior officers on General Staff (IDF Q&A, page 63),

and reviewed by the Attoay General of Israel as well as IDF legal advisors (IDF Q&A, page 65).
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306. TheCourt declined to examine how the rules were applied on the ground, deferring
to the | SFo6s i f*tTeaCouat llsoideclinedda view wdeds ofrninsidents
presented by the petitione®s.

307. Inreaching its conclusion, tl@ourt relied onthgo v er nment 6s f actual depic
the GMR1T and could not assess whether or not the ROE were also being applied in

compliance with international law. The Commission sought to do so on-bgasse basis

in the below sections.

V. Legal assessment of the rules of engagement and the
demonstrations

308. Assessinghe lawfulness of the use of lethal foragainstdemonstrators was the

Commi ssi onds mo s texammningvhether vidlationsao§IKRL wriHhad

occurred. |t conducted a thorough analysis of t
significant concerns with both their content and how they were implemented on the ground

iin particular regarding the o0sé ahdtfigeyaréegoer é

309. The Commi ssion agreed with the Government of |
paradigms set out previouslthe IHRL-based law enforcement paradigm and the-bdised

conduct of hostilities paradigimapplied in parallel to thdemonstrations. Consequently, the

applicable law needed to be determined in respect of each instance of use of force:

- Under the IHRLbased law enforcement paradigm, lethal force must not be used
against an individual who does not pose an (i) imminenatticelife or serious injury, or if

the force used was not pursuant to a (ii) legitimate law enforcement objective, or was not (iii)
necessary or (iv) proportionate.

- Under the IHL-based conduct of hostilities paradigm, individuralist not be targeted
unless they (i) were directly participating in hostilitttsand only if the targeting complied
with the principles of (ii) distinction, (iii) proportionality, and (iv) precautions in attack.

310. The Commission next analyses the rules of engagement, and follatvaith its
assessment of the circumstances which inform the legality of the use of lethal force, under
each paradigm.

A. Assessment of the | SF6ds rules of engagem
Akey instigatorso and fAikey rioterso)
311. Ina documentazeantBdr cealr fiEBvent s: Questions & AnNSs

February 2019, the IDF explains how the rules of engagement were implemented in
practice®®® The document sheds light on the reasons that the IDF applied lethal force,
eventually shooting 6,106 demonstratwith live ammunition, 4,903 of them in the Idgse

449 See Yesh Dini Volunteers for Human Rights and Others v. Israel Defense Forces Chief of
General Staff and Other€ase No. HCJ 3003/18, Judgment of 24 May 2018. The IDF did not
produe or show the rules of engagement to the court.
“OHaar et z, WhiyOid Threé Denent Israeli Supreme Court Justices Sign Off on Sniper Fire
on Gaza Protestets}7 June 2018).
451Recall the parameters of direct participation under the ICRC Inteipee@itiidance: whether their
conduct was reasonably expected to cause sufficient harm to ISF or to civilians (threshold of harm);
directly caused that harm (direct causation); and the harm was specifically designed to cause the harm
in support of a party tthe conflict and to the detriment of another (belligerent nexus).
452IDF Q&A, p. 81-88.
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the statistics sectiobelow). As expounded here, the rules of engagement seem to contradict

international standards.

The ISF targeted lower limbs in every governorate
injuries recorded between 30 March - 31 December 2018

Deir Al-Balah
Upper limbs
Torso
Head and neck
Other
0%  20% 40% 60% 80%

North Gaza
Lower limbs _
Upper limbs
Torso
Head and neck
Other
0% 20% 40% 60% 80%

312.

InCourt,theGo ver nment

Gaza City
Lower limbs _
Upper limbs
Torso
Head and neck

Other
0%  20% 40% 60% 80%

Rafah
Lower limbs _
Upper limbs
Torso
Head and neck
Other
0% 20%  40%  60%  8O%

a r g peamit firihghtavardsithe Iegs &¥leeyE
rioter or of a key inciter, but . . . only as a last resort, subject to strict requirements that
derive from the principles of necessity and proportionality, and after all other means have

Khan Younis
Lowertinos |
Upper limbs
Torso
Head and neck

Other
0% 20% 40%  60%

% of total injuries

Source: UN Commission of Inquiry
on the 2018 protests

been exhausted and failét?*The Qurt rightly treated this ¢agory with cautiorf>* noting

t hat t he

status of
humanitarian law, nor is there a legal foundation for targeting a person based on satéPstatus.

Okey i

However, relying on the facts dedmed by theGovernment, the Qurt acceptedhat such
primary rioters were thavant gardeof the imminent threat to life

313. Where the applicable standard is imminent threat to life, the Commission finds the

use of force against someone based on a stateyafdter/instigator highly problematim

453 Supreme Court Judgmempiara. 26.

“Concurrence

of President

inciter" to which the Rules of Engament refer, has noétaccording to the supporting references that

the Respondents presented td tieen grounded in international law and this is said with due caution

given the fact that we were not given the opportunity ex parte to examine the raiésiligence

materi al and

BSWhi | e

denying

ve clari fi
Petiti

recei

t he on,

foundation does not, at this time, allow any interventiontsg®ver, in accordance to that which is
requested in the petitions. This is due to the fact that we do not possess any concrete information
regarding: the identity of the central activist and inciters; the nature of their actions; their
organizational affiation and their involvement in terrorist activity, or in any other prohibited hostile
activity; and whether and in what manner they posed an actual and imminent danget, aghéctast

resortinecessi

tated fi

re. o

Judgment ,

para. 62.

n
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nciter / key rioterd dc
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cations and explanations a
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6ordinaryé crowd control scenarios, where securit
arrestnga Okey rioter or instigatordé may be | awful,
response to the crowd becomiviglent Here, where arrest is not feasitté shooting that

same person with potentially lethal force, however, is a severe escalation, one the

Commission finds todar removed from the imminent threat to life standard.

314. The disconnect is evideptima fecie. The IsraeliGovernment does not in fact argue

that the targeted O6key rioterdé is directly posin
argument i s that -parho othréeatergng erowdnll eapse the rest &f r 6

the crowd to wihdraw The Commission notes that this was not entirely clear t€thet,

as evidenced i n t hThisibdué tb theMacttipt we tos@ possass ang n, A

concrete information regarding: the identity of the central instigators and inciteesjature

of their actions; their organizational affiliation and their involvement in terrorist activity, or

in any other prohibited hostile activity; anghether and in what manner they posed an

actual and imminent dangerwhich i as a last resorti necessitated fir6 (emphasi s

added}®” These questioniadicate that the Court believed thatthé&c ey r i ot er 6 woul d hi n
herself pose the threaised on their individual conduct (as opposebtdimgbased on a

status of HAkey r i oftnemaionallaw).ch does not exist in
315. Months afterthecCour t 6s revi ew, the | DF Q&A, rel eased
further | ight on the particular category of Kkey |

the commander assesses that the use of potentially lethaliorequired to repel the real

and imminent danger posed by a crowd, the commander will order such force only against

Okey instigatorsd or o6key riotersbé6o. The documen
Okey riotersd arethedegnficdntedi, bundicantit ngl thatt o c
and listed examples of behauio of such d6instigatorsd and o6rioter
shot:

1 AiCoordinating the tactical pl acement and sett

1 ACoordinating p weapds pulling dackepartstof theb sedurity
nfrastructureo (i.e., the barbed wire coils

T AMoving through the crowd while talking into
wires attached to part of the security infrastruefitihe barbed wire coils], together
with a group of peopl eo.

T Alncit[ing] the mobod;

T Ailnfluenc|[ing] their behaviour o;

T AProvid[ing] the conditions for which mass br

456 Arrest would likely be feasible once the person or persons cross the separation fence, as was done
on occasion, see below. Larger crowds coming across simultaneously present a more complex
problem, also addressed below.

457 See also Judgment, para. 50, discussing thatislyabe legs of a primary inciter is possible to

stave off an imminent threat from a crowd, irrespective of whether the primary rioter him/herself is
part of that crowd.
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9 ABreach[ing] the securitvyatitnafcrkasé®tornu cltDuFrogd and
T AiCconnect|[ing] wires to the security infrastru
the I DF inside Gaza] so*® hat it may be pulled

316. Inthe law enforcement paradigm, none of the above listed activities can in themselves
be lavfully met with lethal forcé unless the person simultaneously poses an imminent threat
to life or limb by, for instance, being armed and attacking.

317. Furt her, determining exactly who #Aincitesd an
straightforward. Such vag definitions as the basis for deciding upon the application of
lethal force lead inevitably to arbitrary deprivation of life.

318. As visible in the evidence reviewed by the Commission, some of which are*fublic
but also in the hundreds of witness testinasnin multiple cases where people were shot in
the legs, the victim was merely standing in the vicinity of a crowd, or throwing/slinging rocks,
lighting/movingtyres, or cutting the barbed wire coils placed by the IDF inside Gaza. Even

accepting that thisonduct meetstheISFdent i fi ed criteria of Ookey inci
found little or no evidence of the crowd itself bearing down on the fence and certainly not
posing an i mminent. threat to someoneds | ife

319. In addition, were a certain individual &bto incite a crowd of protestors to surge

towards the separation fence, many stepsild remain before an imminent threat to a

personbés | d The sepasation fericarhostly emained in place. Whédefence

was cut, on occasion, by protestotsidg the GMR protests (as well as other times outside

the protests), there were hundreds, even thousan
targeted while the separation fence was fully intact. Even if the crowd were to cut it and cross,

as happenedn occasion, normally the crowd would be several dozens of meters away from

the nearest IDF soldier and at least 800 meters away from the nearest civilian community. As

indicated in the section below, IDF snipers are typically positioned at the top dbeians

or inside armoured personnel carriers, along with other soldiers, armed with automatic

weapons and wearing personal protective equipment including body armour and ballistic

helmets; the crowd is unarmé@d.The sol di er s6 ¢ o mb hadditbnalf i r epower ,
mobile forces in the vicinity, would be substantial protection. The ISF describe the crowd as

if the threat is O6real and i mthataseessméntftrut appear
the layersof significant (military) defences in placesgsbelow).

320. Another serious question is, once tfik ey r i ot er 0 status has been
protestor, whether and how it ends. If the crowd does not respond to the calls of the primary
rioter (or does not manage to pull the fence away), doesthepersonri n a o6key rioter 6 \

%8The Commi ssion notes that oObreachifengpilanhe security inf
i mmi nent threat. However, where a person O6carries out
well be met, depending on other factors.

459 IDF Q&A, pages 835.

460 See also the videos compiled by the Commission, available at www.ohctoiopgpcotests

report.

461 The Commission also acknowledges that some light weapons were present on occasion and at

times wire cutters, crow bars and machetes were used to cut the fence. To the extent any of these

weapons were turned on the IDF, as happemeat least 1 or 2 occasion set out in this report, the

analysis changes accordingly.
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can be targeted with lethal force? Similarly, if the sniper cannot get a good shot at the time,
can the sniper hit the O6inciterdo | ater? | DF publ

AiKey instigator s o ftenrahductikgegtivitiesiwithinghe siglenta r e o
riots for a lengthy period of time, and snipers face a challenge in identifying a time

which provides the necessary circumstances for carrying out their fire while reducing

the risk of hitting above the kneehitting someone else. For example, snipers may act

as a person temporarily moves away from the crowdests before continuing his

activity. 4°

321. The notion that a O6key inciterdé6 can rest and t
prima facieundermineshe notion that there is an imminent threat to life. How far away from
a threatening crowd, temporally or physically, [

targetable?

322. These are not rhetorical questions. The consequence of this padidgdhto the
application of lethal force against thousands of protestors well removed from an imminent
threat to life.

323. [Name removed], a 1gearold boy, was confirmed by eywitnesses interviewed by

the Commission, as someone who had been near the front obtte afrdemonstrators and

had attached a rope to tharbed wire While tying the rope he was shot at, but he managed
to escape and hide behind a Rkgbarrier After a few minutes, he emerged from the barrier
and was shot immediatelWhile the sniper mahave been aiming for the legs, as the RoE
would seem to have required, the boy was hit in the chest and died in hospital shortly

thereafterC| ear l y, at the time he was shot, he posed n
was he part of a crowd posiagch a threats® Rather, he appears to have been targeted based
on the status of o6key rioter. o The Commi ssion c

with any political faction or military organizatidfi*

324. Overall, from t he CoG@Gomesrsn npebnissiosato thé ysi s of t h
Supreme Court and the | DF&s Q&A, it -ias clear that
applied in the rules of engagementas too far removed from the criteria as understood in

international law.

325. Thejus cogengrohibition against the arbitrary deprivation of life does not permit

ending one innocentédés | ife, to save-aanother 6s,
principle that applies fortiori where an imminent threat to others has not yet materialized.

To paraphrase the German Constitutional Court, if an innocent death would be used to save

ot her s, the innocent would be reduced to a mere
state?®s

326. Considering the infinite value of all human life, States must striggntard against
any dilution of the threshold under which State agents justify taking life.

88

462|DF Q&A, p. 137.

463As noted, the boy had attached a cord to the barbed wire. The wire lixely rave been pulled

away subsequently by members of the crowd.&enthenthe separation fence remained, as did the

full array of Israeli defenses.

464Report of the victim on file.

465 Decision of the German Constitutional Court (First Senate) of 14 February 2006 (1 BvR 357/05),

at N 37, 124 and 134. The Commission acknogéscdhat the Israeli Supreme Court had neither the

devel oped factual record, nor the | DF Q&AO06s, which wer
inquiry.
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Assessment of when lethal force would lawfully be used under the law
enforcement paradigm

327. TheCommissiomext analyses the circumstances under which the Uséhaf force

against demonstrators might have been lawful. As mentioned, under thebi&tet law
enforcement paradigm, lethal force must not be used against an individual who does not pose
(i) an imminent threat to life or serious injury, or if the forsed was not pursuant toig (
legitimate law enforcement objective, or was 1o} iecessary or noi) proportionate. The
Commission hereinafter analyses each criteria.

Imminent threat to life or limb

328. In making its assessment as to whether anyegtor(s) posed an imminent threat to

life, and the o6reasonablenessé of that perceived
shooter, the Commission took into consideration several factors, among which were: the

proximity of the victim to a persoagainst whom the threat might be posed and the nature of

any obstacles, defences, or barriers between the victim and the threatenedpéreon;

victimbdbs conduct at the time the potentially | et
possessed any weapoanexplosive device capable of threatening human life and whether the

weapon was prepared for U§é;whether the victim had responded to Hetbal measures,

and the extent to which such measures, or any such additional measures, could effectively

thwartthe threat.

329. In an effort to understand the proximity of the demonstrators to ISF soldiers or Israeli
citizens, the Commission inquired into the lay of the land of each of the five GMR
demonstration sites. It based the below determinations on a thorougl vsraeliand
Palestiniantestimonies and open sourcés;luding considerable video and photographic
material.

330. Jakkar Roadan parallel to, and approximately 3800 m from, the separation fence
at all five demonstration sites.

The victimdés | ocation with respect to the separation
the proximity necessary to pose a threat, or in case of a weapon, for the weapon to be effective.

7T he t eapawisiavlimited to guns, but includes any object that can be used to lethal effect

or cause serious bodily injury. Explosive devices inciag@ovised explosive devices (IEDs). The

Commission acknowledges that weapons are not always necessary to threaten life, however in this

context, where the closest lives to be encountered by protestors are armadtt&Fabsence of

overwhelming number- a weapon/explosive would be expected. These circumstances would

arguably also reach 6direct participation in hostiliti
the hostilities paradigm, if remaining conditions are met.
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Abu Safia Demonstrain Site

331. TheAbu Safia demonstration site in North Gaza was the main demonstration site in
the North Gaza governorat® north-east of Jabalia town. The Camp of Return consisted of
approximately 30 tents representing different families, clans and ffibiswas situated
approximately 700 1000 m from the separation ferfé€To the east ofakkar Roagdrolls

of barbed wire laid by the ISF ran parallel to the main separation fence on the Gazan side,
approximately 50150 m from the fence, depending on theakoan#7*

332. The ISF built two gravel roads and laid more barbed wire just after the fence on the
Israeli side. The ISF positions were located on a number of sand hills or¥&fimey were
approximately 50 to 100 m behind the separation fence at a heigtirefen 1.5 and 8 A

The separation fence itself is about three to four metres high and consists of aBéut 20
horizontal wires, held together by vertical b&fdn the space between the separation fence
and the berms were two macadam roads, followedtydnl wire*’>On some of these berms,

a military tent was erected, with individual soldiers positioned in front of the tents, facing the
separation fenc¥® Behind these berms, at a distance of approximatel$0&80m, a long

earth wall was erected runningrphel to the separation fence along the whole Abu Safia
area’’” The positions of the Israeli military offer a clear view of the demonstration site,

468 On 30 March in Gaza Nth, apart from Abu Safia, additional and much smaller demonstrations

were held near Erez/Hamsa area (north of Abu Safia and west of Beit Hanoun) and north of Beit

Lahia. At both demonstrations, Palestinians approached the separation fence and threiftstones

IDF responded with tear gas and live fire, resulting in injuries (Confidential submission of 31 March

2018).

469 Interviews TXI008, KHI001, NFI002; Confidential submission 30, p.10.

470 Confidential submission 30, p. 36; Confidential informati®h March 2018.

411 pPCHRsubmission 53.f, Annex 6 North Gaza site, 4 November 2018; Pisotm file.

472pCHRsubmission 53.f, Annex 6 North Gaza site, 4 November 2018.

473 pCHRsubmission 53.f, Annex 6 North Gaza site, 4 November 2018; Interview NFI014.

474 Image on fie.

“%The High National Committee for the Q@GrFré&atOFRafymmlFMar
buigcbF Syt 10 wi¥pw Yt NLUOF VsH 3uHOF M IOF  VfFdir,UGRbeb F r | F y lOF 3t ®D
2018; video on file.

4%The HN@M Y& UOLUY MB wHAsjrtOF F3yYFpY ntOF bH3>CKFM _  Wp T
b blg c b i, 18Jctbhi€2018); video on file.

477 PCHRsubmission 53.f, Annex 6 North Gaza site, 4 November 2018.
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particularly since the terrain betwedakkar Roadnd the separation fence slopes slightly
towards the fere*’®

333. The terrain between the separation fencelak#tar Roads flat and open and consists

of uncultivated sandy areas and patches of veget#fidsraeli earthmoving equipment
flattened some of the fields to improve line of sight for Eslidiers and remove cover for
demonstrator&’Nevertheless, some of the terrain between the tents and the separation fence
is rugged and provided spots for cover for individuals or small gréftips.

Malaka Demonstration Site

334. The Malaka demonstration sites southeast of Gaza City. It is bordered on the north
by the Karni industrial estate and to the south by open agricultural plots. On the other side of
the separation fence, the Nahal Oz Kibbutz is approximately two kilometres*&way.

335. The tented camp &alaka is approximately 50 from the separation fence. There
are earthen mounds between the tented camp and the separation fence at this site where some
demonstrators gather for a better view of the activities near the fence.

336. As with other sites, theSF installed rolls of barbed wire on the Gazan side of the
separation fence. The distance between the barbed wire and the separation fence was
approximately 30m.*® The ISF also erected a 1.5 metre high sand berm on the Israeli side
of the fence, followed ya row of five earthen mounds, each approximately thrdeégh.
Typically, atop each mound werelD ISF soldiers, including snipers and spotters.

478 nterview NF1012.
47%Videos on le; PCHRsubmission 53.f, Annex 6 North Gaza site, 4 November 2018).
480 pPCHRsubmission 53.f, Annex BNorth Gaza site, 4 November 2018.
4811mage on file.
482\While Nahal Oz idess than 1 km from the separation fence, as indicated in Section -Ref(X
Threat Assessment), it is approximately 2km from the Malaka demonstration site.
483|nterview NMI004.
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El Bureij Demonstration Site

337. The demonstration site in central Gaza is located east of the El Burajjeeedamp.
Approximately152 0 t ents, known as the fACamp of Returno,
1000 meters from the separation feff¢e.

338. The ISF fortified the separation fence with packed earth and placed barbed wire
parallel to the separation fence apgmately 30 to 50n on the Gaza side of the fent®.

The ISF also built elevated sand berms approximately 20 tm 3oom the fence on the
Israeli side, with each occupied by around five ISF soldiers, including sifpadditary

utility vehicles patrokd the Israeli side of the fent&.

484PCHR Submission 72, page 15.

485Confidential Submission 30, page 4; seeasdPe st i ni an Cembbiec bfFo M FMéld iD®OH b . CK F
WwbiCF |  WelBF 4y bD320Maach3019fviden pfiléb 6 T O3 IOF @O

486Confidential Submission 30, page 4.

487The terrain east of El Bureij between the Camp of Return and the separation famnmyisand

hilly. To the east and south of the Camp of Return are sand hills on which people congregated. See

videos on file of El Bureij site on 30 March.
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Khan Younis Demonstration Site

339. The demonstration site in Khan Younis is located in thé\&jjar neighbourhood,
east of Khuzaaand Abasan Aladidah villages.The Camp of Return is situated
approximately 750n from sepaation fence. The ISF laid rolls of barbed wire coils parallel
to the separation fence on the Gazan side, approximatehfisin the fence. Elevated sand
berms were positioned 50 to 1680from the fence on the Israeli side. ISF soldiers positioned
themseles atop the berms and patrolled the area in military utility veHites.

East Rafah Demonstration Site

P CHR s ubmi s s i WeeklyZepart orPistadiFhumai rights violations in the occupied
Paleginian territory - 29 Marchi 04 April201& , (6 Apri | 2018) ; Interview SI100
file.
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340. The demonstration site in Rafah governorate is located ne&h#@wkah village,

north of Gaza airport and about one kilometre northwest of the KeralarSkerossing with

Israel. The tented camp at East Rafah has ranged from approximaterg@gofrom the
separation fence at different times. Behind the separation fence are a series of sand berms at
varying distances from the fence, depending on theation.

341. Prior to the start of the demonstrations, local authorities erected a sand berm east of
the camp to shield the demonstrators from ISF gunfire and obser{#tion.

342. The ISF, including snipers, were positioned on three to four sand berms on the Israeli
side of the separation fence.

Conduct and imminent threat

343. During the course of its investigation, the Commission gained knowledge of various
violent activities of demonstrators which, under certain conditions, may have posed an
imminent threat to the livesr limbs of Israeli forces positioned near the separation fence
justifying the use of lethal force. Its assessment is set out below.

344. Althoughthe Commission noted the threat posed by burning kites or ballsemshe

below section on impact on Southdsnael) in no case did the Commission detect that this
threat was imminent to the lives or limbs of any Israeli civilian resulting from actions by
demonstrators. The ISF had designated the Israeli lands in the immediate vicinity to the
protest sites a ngo zone for Israeli civilians, in an effort to protect them from any potential
threat emerging at the demonstratiohise Israeli civilian community which was closest to
any of the five sites, kibbutz Nahal Oz, is located 8@om the separation fencen |
addition, kibbutzim neighbouring Gaza are protected with a range of security measures,
including high smart perimeter fences, with barbed wire and electronic notification systems.
In addition, Israel has substantial forces in the area (including mititemys and battle tanks)

that can be deployed to the kibbutzim within minutes, as well as fortified gun tdWers.

Throwing stones and other naxplosive objects

345. ltis clear from the information reviewed by the Commission that some demonstrators
regularlythrew and slung stones and other 1somplosive objects at ISF soldiers on the other
side of the main separation fence.

346. Based on its assessment, the shortest possible distance between a demonstrator
throwing an object and an ISF soldier, is approximatelgnty metres, but usually
considerably more. Twenty metres would Ibeited to situations where the demonstrator

was able to reach the main separation fence directly in front of a sniper nest

347. While being struck with a stone or n@xplosive object that veathrownby handfrom

a distance of twenty metresuld certainly cause injury, the Commission does not consider

that it would pose an imminent threat of death or serious bodily iiij@gpecially taking

into account t he |.SHergtse, qonsiderirg that twengy metrgsuis theme n t
shortest possible distance from which a demonstrator could tlnmow object the
Commission finds that any demonstrator in the act of throwing @&Rrplosive object at the

ISF from the Gazan side of the main sapian fenceusuallydoes not pose an imminent

threat of serious death or bodily injury to ISF soldmnghe other side

48%Videos on file showing the camp installations and featuring an interview with Rafah Mayor.
4%050me kibbutzim also have adopted their own security megdnmduding armed volunteers
trained by the ISF who are prepared to respond to armed intruders and other threats as well as private
security guards patrolling the perimeter fence. Confidential submission 08, para 130; Interview
MBI004.
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Slinging stones

348. Slinging stones and other nemnplosive objects, however, requires a different
analysis. Slings are crude weaponggtesd to increase the speed and distance of stones and
other objects released towards a target. A skilled slinger can hurl a stone several hundred
metres and strike a heatzed target from ten metres or more. It is clear that objects hurled
from a sling @& much more likely to seriously injure a target than objects that are thrown.

349. That said, many factors must be considered when assessing the threat posed by a
slinger. The slingerds size and strength, as wel
force with which an object is hurled. The size and density of the object hurled also matters.

350. A demonstrator in the act of slinging a stone or otheraxqriosive object may pose

an imminent threat of serious bodily injury to an ISF soldier, however, mokity case. For
example, a person hundreds of meters from the separation fence who is in the act of slinging
a stone or other neexplosive object would not pose an imminent threat of serious bodily
injury to an ISF soldier in personal protection equipmAantordingly, the Commission finds

that assessments of the threat posed by demonstrators who are in the act of slinging a stone
or other norexplosive object must be carried out on a dagsease basis.

Burning tyres

351. Some groups of demonstrators reguldslyned tyres near the separation fence to
obstruct the view of ISF soldiers with thick black smoke. This was done with the intention
of making it harder for ISF snipers and marksmen to identify and shoot demonstrators. In
some instances, demonstratorsrgar tyres to provide cover for individuals who were
hurling objects at the ISF or attempting to reach, breach, or damage the fence. Some
demonstrators rolled burning tyres towards the separation fence.

352. The Commission does not find that an individual inaheof burning tyres posed an
imminent threat of death or serious bodily injury to ISF soldiers. Even if another individual
uses the tyre smoke to conceal his or her attempt to kill or seriously injure ISF soldiers, the
Commission concludes that it is thater individual, and not the person who set the tyre
alight, who poses an imminent threat of death or serious bodily injury to ISF soldiers.

353. Noting the impossibility of a hantblled tyre breaching the various sections of the
separation fence and rolgrup several metres of loose earth, the Commission also finds that
an individual in the act of rolling a burning tyre towards the separation fence does not pose
an imminent threat of death or serious bodily injury to ISF soldiers

Incendiary kites

354. The Comnssion is aware that some demonstrators flew incendiary kites across the
separation fence in an effort to set fire to Israeli farmfdhich some instances, demonstrators
flew incendiary kites towards ISF positions on the other side of the separationrMestef

the kites were constructed of plastic and sticks with burning rags or coals fixed to tPfe tail.

355. The Commission notes the considerable financial and psychological toll they have
taken on Israeli citizerf§3 With regard to the use of lethal force i#sponse, however, the
Commission finds that individuals in the act of flying incendiary kites towards open farmland

“1gGee Sectiononlmact on Southern | srael; AFP, fAFiery kites ad
protesterso, (20 April); video on file.
E. g. AFP, AFiery kites adopted .as new tactic by Gaza
493 See Section on Impact on Southern Israel.
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do not pose an imminent threat of death or serious bodily injury to ISF soldiers or Israel
civilians.

356. The potential for death and serioudily injury may exist if individuals fly
incendiary kites directly at ISF positions, albeit not in every case. For example, an incendiary
kite flown into a confined space housing ISF soldiers is more likely to cause harm than one
flown towards ISF soldisrwho are out in the open. Starting a fire that sweeps across fields
may pose a threat of death or serious injury, however, the threat is not imminent.
Accordingly, the Commission finds that an assessment of the threat posed by demonstrators
who are in thect of flying an incendiary kite directly at ISF positions must be carried out on

a caseby-case basis

Incendiary balloons

357. It is also clear from the information collected that some demonstrators released
incendiaryballoons, so they would float over tiseparation fence and set fire to Israeli
property. Most have consisted of burning rags or coals carried by balloons or condoms
inflated with helium gas. Others have allegedly had a sort of IED attached, intended to cause
a small explosion upon impact.

358. Corcerning the use of lethal force in response, however, the Commission finds that

individuals in the act of releasing an unguidéddiscriminateincendiary balloon are

engaging in dangerous, even threatening bebavibo wever t hey do not pose an
threat to | ifed or serious bodily injury to | SF ¢

Damage/cutting to barbed wire coils or the separation fence

359. Considerable evidence indicates that small groups of demonstrators managed to pull
back sections of the barbed wireils placed inside Gaza and, in some instances, cut wires
on the main separation fence.

360. The Commission acknowledges the genuine fear among the ISF and Israeli citizens
that a breach of the separation fence would lead to physical attacks against Isliaeti sol
citizens residing in nearby kibbutziffft The Commission also recognizes that in some
instances, individuals who damaged the fence have crossed, or intended to cross, the fence
into Israel.

361. Nevertheless, damage to a static barrieordering largel agricultural land
simultaneouslydoes not creata threat of death or serious injury to individuals on the other
side. Moreover, while a breach to the fence could lead to additional threats to the ISF and
Israeli civilians, these additional threats atistinct and must be addressed separately.
Consequently, the Commission finds that an individual in the act of damaging the separation
fence does natecessarilypose an imminent threat of death or serious injury to the ISF or
Israeli civilians.

Crossing he separation fence into Israel
362. The Commission is aware that small groups of demonstrators, at demonstration sites

and during demonstration times, have crossed the separation fence and briefly entered Israeli
territory. In one case the group consisted ©f@any as 20 people. The Commission also

494 See Section ompact on Southern Israel.
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recognizes the genuine fear among the ISF and Israeli citizens that demonstrators crossing
into Israel would physically harm ISF soldiers or residents of nearby kibbutzim.

363. As set forth above, the nearest ISF sokligr the separation fence were usually
positioned on sand berms, approximately three to four metres above ground. The nearest
kibbutz to the separation fence is Nahal Oz, roughly 800 m away over open fat?hiEmel.

second closest kibbutz, Mefalsim, is rbigl,200m away from the separation fence, again

over open farmlanéf®

364. Noting these distances, and considering that the threat to ISF soldiers and Israeli
citizens derives from the actions of the demonstrators once they are on Israeli soil, the
Commissiorfinds that the mere act of crossing the separation fence into Israel does not, in
itself, pose an imminent threat to life or serious bodily injury to ISF soldiers or Israeli
civilians.

Possession of hareld cutting weapons and tools

365. Several demonstratercarried handheld cutting weapons, primarily so called wire
cutters and other sharp tools during the protests. Many of these individuals used the weapons
and tools to damage the separation fence and cut the barbed wire coils described above. The
Commissbn recognizes that hafteld cutting weapons and tools can be used to kill or cause
serious bodily harm to others; however, it also acknowledges that this threat arises once the
individual in possession actually attacks somedere possession of haigld cutting
weapons and tools, even by individuals who have crossed the fence into Israel, does not pose
an imminent threat to life or serious bodily harm to ISF soldiers or Israeli citiZées.
Commission accordingly finds that assessments of the threatigny demonstrators who

are in possession of haiheld cutting weapons and tools must be carried out on abgase

case basis.

Molotov Cocktails

366. The Commission is aware of claims that some demonstrators at the GMR used

Molotov cocktails against ISF soldgerThe Commission asked Israel for information about

these alleged incidents but did not receive a response. Although the Commission has not been

able to verify these ¢l ai ms, it di stinguishes \Y
i ncendi ar Ps)dsedvby sormesGMR @embnstrators.

367. Molotov cocktails are a specific type of 1ID, not a general term for all #D$his
distinction is important because Molotov cocktails are much more dangerous than other 1IDs
such as lit coals or cloth balls soakedual that simply burri in that the burning liquid of

a Molotov can spread instanti§f

495 Section on Impact on Southern Israel.
4% Section on Impact on Southern Israel; Confidential submission 08, para.130; Interview MBI004.
497 Despite this fact, many people mistakenly refer to 11Ds collectively as Molotov cac&adfor
example, this AFP video on arson kites in Gaza, video on file. Contrary to the subtitling, the kites do
not carry Molotov cocktails; rather, they carry cloth balls soaked in fuel.
498 A Molotov cocktail is a breakable glass bottle containingumfhable substance and a source of
ignition,usuallya ¢l ot h wi ck held in place by the bottleds stop
wick and hurls théottleat a target. On impact, the bottle shatters and the wick ignites the ensuing
cloud of fueldroplets andrapour, creating a fireball followed by a broad spread of flames as the
remaining fuel is consumeBepending on the fuel mixture, it is also possible for the burning liquid
to stick to target surfaces aptbduce thick clouds of choking smoleottman, Gordon L.; Dennis,
Peter (2010)World War Il Allied Sabotage Devices and Booby Trdpstley, Oxford:Osprey
Publishing. p18.
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368. From video footage and photographs viewed by the Commission, the incendiary kites
and balloons used by small groups of demonstrators carried burning coals or cleth ball
soaked in fuel.

369. The Commissiorould not corroborate claints the use of Molotov cocktails during

the demonstrations. It saw some video material of individuals and groups outside the protest
site/times, throwing them. Were demonstrators to throw Melotektails at ISF soldiers at
shortrange, this might pose an imminent threat of death or serious injury.

Grenades

370. The Commission is aware of claims that some demonstrators threw grenades at ISF
soldiers. A grenade is a small explosive weapon typicatigvth by hand or by launcher.
Stones and other nexplosive objects thrown or slung at ISF soldiers are not grenades. IIDs,
such as burning coals and cloth balls soaked in fuel are not grenades either because they are
incendiary rather than explosive. Th8F have reported that soldiers were injured by
grenades on 13 July and 21 Septenif&rhe Commission asked Israel for information about
these alleged incidents but did not receive a response. The Commission has not been able to
verify claims, nor has iteen evidence that demonstrators carried or threw actual grenades at
the demonstration sites during demonstration times.

371. A grenade thrown at short range could pose an imminent threat of death or serious
injury.

Firearms

372. The Commission is aware of claimsathsome demonstrators carried firearms.
However, during the course of its inquiry into nine months of laggde demonstrations, it
identified two instances of people carrying arms at the demonstratiorosigsstol (visible

in a video depicting an figeli drone being shot down) and one rifle (see the section on 14
May and the description of an incident that may have amounted to hostilities).

373. Were a demonstrator to use firearms agai
of lethal force in respnse to such an imminent threat would be lawful, so long as it was
necessary and proportionate.

Conclusion

374. The Commission notes that while the abdisted conductmay not in all cases entail

an imminent threat to lifaheyar e al s o not shoptefdetha foned nday be A c t
justified against those demonstrators who, by resorting to violence, may have temporarily
waived their right to O6peaceful assembly.

O

375. Before turning to the tests dégitimate aim,necessityand proportionality, the
Commissiorexamines the question of threats emanating from a group or crowd.

376. The Basic Principles on the Use of Force and Firearms as well as other interpretations
of IHRL are clear that, when the conditions are met for the use of force, it is to be applied to
the person posing the imminent threat. In certain extreme cases where a hostile crowd itself
poses an imminent threat to life, and where all other measures have been exhausted or are
not feasible to avert the threat, firearms may be permitted if proportiomdhteegessary, as

49 See the below section on impact of the demonstrations on Israel.
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a last resort to save a |i#. Indiscriminate fire at a crowd, however, is never allowcke
must be aimed specifically at those comprising the imminent thtedlhe extent this can be
determined® If it cannot be determined, one expopines:

Al 1]t mu s t be recognised that vi ol ent assembl
involved, in the degree of violence manifested and in the imminence of gravity of the

threat to life posed by the actions of the participalit@an extreme casehere there is

a tumultuous and chaotic disturbance created by an assembly of people exhibiting a

ferocious degree of violence; where it is genuinely believed that the actions of a large

proportion of the people forming the assembly pose an imminent @ tinaat to life;

and where it is not possible to distinguish between those who do pose that threat and

those who do not, it could be argued that the only way to reduce the threat is to disperse

the assembly, and that the only way to disperse the assenblyse firearms.

AiOn such an occasion it is probable that a num
who are not themselves presenting an imminent or grave threat to life, and who, because

of the circumstances cannot be distinguished from those wh@asing the threat,

would be killed or injured by firearms discharged to disperse the assembly

Furthermore, apart from the impossibility of distinguishing between people who

themselves do or do not present the necessary threat to life at any spetEfit, ithe

fact of participation in an assembly of people which, collectively, present the threat

could be seen as justification under the basic principles, for the use of firearms against

them as i%dividual ss. o

377. The Commission acknowledges this perspectiwa, did not find such extreme
circumstances or Aferocious degree of violenceod i

378. The IDF spokesperson and fladgmentof the Supreme Coubiothrefer to groups as
large as 25 having been arrested within Israel, upon breaching thé%enedeos reviewed

by the Commissionshows groups of protestors, having cut through the fence, dancing,
chanting, praying, shouting slogans, throwing rocks, kissing the gramadplanting flags

In each instance viewed by the Commission, those breaching retarrigdzé upon the
approach of the ISF. In some instances the ISF deployed lethal force nevertheless.

379. The Commission also reviewed videos of some individuals and small groups crossing

into Israel and damaging property or committing acts of vandalism. lividee a person

who has breached the fence set fire to an empty IDF sniper position located across from a
protest site. lrmamother video, a section of the fence called Tiger Gate is blown up; in a third,
installations at the Kerem Shalom crossing burne@sé&lacts did not seem to occur during

the protests themselves but at other locations along the separation fence, or if at a protest site,
then outside the times of the O6GMRO6 Protests for.
The incidents were thereforet assessed by the Commission and do not form part of its

findings. However the seriousness of these acts was taken into consideration and informed

the Commi ssi onds un dseeakd tleerbelowsegtiornon the impacteno nt e x t
Southern Israel)These examples demonstrate the diversity of the circumstances and the

500 Basic Principles on the Use of Force and Fireaarticle 14.
501See A/HRC/17/28, para. 61 (citing Crawshaw et al., Human rights and policing, 2nd Ed. Martinus
Nijhoff, 2007, p. 156151).
502R. Crawshaw e.t al., Human Rights and Policing, 2nd Ed. Martinus Nijhoff, 2007, p. 151.
503 Judgmenp ar a . addfion,(afprokimately 25 Palestinians who crossed into Israeli territory
and were caught [sic], and dozens more who crossed and returned to the territory of the Strip, in order
to harm the barrier and the infrastructures adjacent thereto and thedjpecatng in the area of the
fence. 0) . It is not clear whether this incident was d
504Incidents happening outside the protest locations and times were noted by the Commission and a
preliminary investigation undertaken to confirm theation, date and time.
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challenge of predicting the intent of those who may croke Commissiorid not ignore

the possibility that any individual, or group, may in fact seek to harm, kidnap or even kill an
ISF soldier or Israeli citizens beyond. Against the weaponry and defeauszktherewas

little likelihood of success, but given the history and context, the posstuitytobe taken
seriously.

2. Legitimate law enforcement objective

380. The Commissio finds that defending the ISF soldiers taraeli civilians against

threats to their Ilife is a fAlegitimate | aw enfor
the separation fence from damage, prohibiting acts of vandalism within Israel and against i

land, equipment and infrastructure is a legitimate objective.

3.  Necessity

381. Using force is permitted only where no other way exists to achieve a legitimate law
enforcement objectve ma ki ng t he use .dPbtentfallyretha fortenie cessar y o
necesary only when the person deploying or authorizing the f@@sonably believethat

lethal force is necessary to save.llfeshort, it must have been reasonable to believe that the

next thing to happen, were the bullet not fired, was a lethal attgikst a person or group.

382. For its assessment nécessitythe Commission considered whether alternatives were
available and their implementation feasible, to stave off a threat, or whether the situation was
such that the use of lethal force was indeedabteresort, necessary to save life.

383. The Commission notedn the incidents it studiedhat where the ISF responded to

the crowd of demonstrators approaching the fence witHég¢isal measures, such as spenge
tipped bullets and tear gas, it averted tekar threat may have existed. This happened
repeatedly. On those occasions where a portion of the crowd remained at the fence, or crossed
into Israel, the ISF forces, and accompanying defences, were sufficient to avert whatever
threat they posed withoute resort to lethal forc®®If killing those breaching the fence was

unlawful, itisa fortioriun| awf ul t o shoot the 6émain rioterd who
to do so.

384. Similarly, |l ethal force against rkeesyritncdi ters c
As acknowledged by the ISF, the person being targeted does not themselves pose an

i mmi nent threat to someoneds |ife, but i s apparer

may not respondLife taken in such circumstances, disconnected from annemhthreat,
violates international human rights law as not being necessary to save a life

385. A final point on necessity relates to the separation fence. Defending the fence is a
legitimate law enforcement objective. Deploying Aethal, but escalated ffice to protect it
is foreseen in IHRLDeploying potentially lethal force in order to protect the fence as such,

however, iger seexcessiveasitd oes not avert an i mminent threat t
505Tq the extent such a group at the fence constituted a mititaryy | e att ack invoking the 6d
participation in hostilitiesd threshold, an | HL analys
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Proportionality

386. For its assessment gfroportiorality, the Commission considered whether the

guantity and nature of the force used stood in reasonable relation to the threat being averted.

States must choose the least intrusive means to achieve the law enforcement 8¥jective.

Even when such force isg¢hminimum necessary, its use may not cause harm that would be

di sproportionate to the aim sought to be achievec
a maximum on the force that might b%¥ used to achi

a. High velocity munitions at close range

387. The IDF has stated that 7.62 snigerlets were requiredbecause smallezalibre
bullets do not have the accuracy at the necessary distances or are more easily ef¥flected.
Experts agree that the smaller bullet available tdite(5.56m/.22 gauge) is less effective

at distances over 250 meters, whereas the 7.62, has a much greater effective range.

388. In light of the devastating effect to the human body of the 7.62 bullet, and the specific

circumstances of these protests, the @ugsion expressed its concern with respect to

proportionality. This issue also cuts to the core of the threat asses&imeatthreat to be

imminent, as noted above and by international experts, an attack must be moments away and

there should not be angmaining, intervening steps necessdtyfhe attacker should also

be in sufficient proximity to carry out the attatR.If the IDF finds it necessary to shoot a

Okey inciterdé at more than 250 m away, the conc
misapplied Conversely, shooting someone who is closer to, or at, the fence, (i.e., less than

100 m from the soldiers), the 5.56 is arguably effective, while the 7.62 is disproportionate

for all the reasons set out in thelowsection on permanent and éhangingnjuries

389. The same argument -iethal bfeormaaé (fiore.o,l etssar g
rubbercoated bullets, water cannons etEjperts told the Commission that sponge bullets

and water cannons are not effective at distances beyond 80 metérsiravie technology

and other launchers, the ISF was able to deliver tear gas at much further distances), justifying

in part the use of live ammunitioBeyond 80 m however, one must ask whether the threat

to someoneds | ife meetsed.heOthewaadilessktha nt of 061 mmi

506 OSCE Guidelines on Freedom of Peaceful Assembie(®), para. 2.4.

507Report of the Special Rapporteur on extrajudicial, summary or arbitrary executions, Christof

Heyns, A/IHRC/26/36, 1 April 2014, para. 66.

8 DF Q&A, p. 138 (ASnipers during these events have us
in use by many state militaries including NATO members. The IDF has also assessed alternative

ammunitions, including the 0.22 gauge, in use in Israel and in the use of other security agencies

internationally. However, such means have not [been] found toitadle for use in this context for a

variety of reasons, including the higher energy of some bullets (and thus increased likelihood of more

significant damage caused to the body), the higher velocity of some bullets (and thus increased

likelihood of passig through the body and harming others), or the lighter weight of some bullets (and

thus more |likely to have their trajectory deflected in
5%See the definition of @i mmindteuseodbforderiant he secti on abo\
enforcement paradigm. See also Hessbruegge, pL 4@ ( AApart from tempor al proxim

the defensive action and the thwarted attack, immediately antecedent attacks are generally also
characterized by a geographic proxinofythe attacker to the target and the fact that the attacker has

to take no more preparatory steps to implement the thr
5101 pid.
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measures do not require an imminent threat, but an escalation of force. Still, those measures
cannot be abandoned in favour of live ammunitiatil an imminent threat is posed

b. Weighing a lifetime of harm to the vinot against averting a speculative threat

390. The Commission is further concerned that the proportionality calculation has been
misapplied by the ISF, with devastating effects to the vic(ige® the below section on
permanent and lifehanging injuries)As sé out in this report, the Commission views the
ISF as having applied lethal force to prevent a threat frecomingmminent- as opposed

to using lethal force to avert axistingthreat. The proportionality calculation, as the ISF
applies it, thus weighthe concrete harm of lifeng disfigurement and immobility, against

a speculative threat his approach risks violating the requirement that the use of potentially
lethal force beproportionate

IHL -based conduct of hostilities paradigm

391. As mentiond, the IHL-based conduct of hostilities paradigm was also potentially

applicable in parallel to the law enforcement paradigmthe extent that the threshold of

vi ol ence necessary for being considered Afactiv
demonstratios. Under the conduct of hostilities paradigm, lethal force may only be used

against an individual who is (i) directly participating in hostilifi€sso long as the targeting

complied with the principles of (ii) distinction, (iii) proportionality, and (precautions in

attack.

Direct participation in hostilities 52

392. The | srael: S u p rsemeef the damonistrators darebé cldsdifiadtas A

direct participants in the armed conflict that exists between Israel and the Hamas (this is

certainly the ase with respect to the terrorists and the armed persons among them; two close

categories also includes both members of the terrorist organizations who disguise themselves

as demonstrators and also participanesdism the pro
for the terroris¥s hiding behind them).o

393. Following this quote, theCo u r t set out -etl keme hCRC&stt Hroee Adir
partici pat i onas thenCorhnussionihhsidbrie @s®eThe Gurt did not,

however, undertake an application thie test to the facts, a step that waesumably

justifiable in light of the umleveloped factual record®

102

511Recall the parameters of direct participation under the ICRC Interpretative Guidance: whether their

conduct was reasobly expected to cause sufficient harm to ISF or to civilians (threshold of harm);

directly caused that harm (direct causation); and the harm was specifically designed to cause the harm

in support of a party to the conflict and to the detriment of anottedligerent nexus).

52Seet he applicable |l aw section on 6direct participation
SBJudgment, para. 45 (discussing favourably the | CRCOs
Participati on i n UstefsForceliniAtmedkConflictadnterplay), eRabdvs.

514 See the section on applicable law.

515Due to the nature and procedural posture of the case the Court did not take evidence as to the facts

on the ground. The Government had requested to present, in camera and ex parte, confidentia

intelligence information related to the demonstrations, as well as a copy of the classified Rules of

Engagement being applied, along with explanations. See judgment, para. 25. The Petitioners

objected to the request, giving rise to a presumptiondflaw ness of the Governmentds ac



A/HRC/40/CRP.2

394. The Commi ssion observes two points, first tha
conflCoenttdg | anguage), i s naortt iscyirpaantyi mogu si nwihtohs ta d
(language of AP |, para. 51(3)), the latter reflecting the more concrete, abtgity

requirement for the DPH threshoBecond, wusing the | abel o6éterrorist
be statushased, which it is noNor doesbeng associ ated with or affilia

groupd qualify as DPH, withCourt mer ¢ anBengg) ansoba
insufficient for DPH Civilian police at a demonstration, for example, will regularly be armed

and even a private pens might lawfully carry a weapon. Neither of these alone amounts to

direct participation in hostilities.

395. Rather, ashel C R QndesoretiveGuidancema kes c¢cl ear, the personds c
harm in sufficient measure the military operations or capacityeabpiposing force, or inflict

death, injury, or destruction on protected persons or objects; and the conduct must be

specifically designed to cause the harm in support of a party to the conflict and to the

detri ment of anothe’ (i.e., Obelligerent nexusod).

396. As noted, the Commission found one instance where this threshold was arguably met,

on 14 May in North Gaz& here may have been other instances, some of which were outside

the context of the GMR and not investigated by the Commission. In most cases, thoweve

the IDF applied lethal force against individual protestors in circumstances where, in the view

of the Commission, these thresholds were not met. Unarmed civilian protestors, even if

violent and undertaking acts of vandalism, cannot be said to infifatient harm on military

operations or military capacity or said to inflict that harm in support of a party to the conflict.

The Commission also notes that 4,903 peaptengthe 6,106 people who were shot, were

hit in the lower limbs$!"an indicatiori asperthe RoEt hat t he | DF considered t |
inciters, 6 rather than civilians directly partici

Principles of distinction, proportionality and precautions in attack

397. Military operations to which the conduct of hostilities pagad appliesmust also
comply with the principles of distinction, proportionality and precautions in attack. These
principles apply when targeting persons who are directly participating in hostilities, as well
as when targeting persons based on their meshigein organized armed groups parties to
the conflict.

398. Targeting unarmed demonstrators purely on the basis of their current or former
political views, or their current or former membership of an armed grau not on their
conduct at the timé is impermissible in the view of the Commission.

399. Even i f it can be argued that persons with a
organized armed group party to the conflict could be, under the conduct of hostilities

Court apparently also chose not to view videos, photos and witness testimony proferred by the

Petitioners.

518 |CRC, Interpretive Guidance on the Notion of Direct Participation in Hostilities under

International Humaiarian Law,p . 63 (Al t i s therefore important to dis
hostilities which is specifically designed to support a party to an armed conflict against another

from violent forms of civil unrest, the primary purpose of whictoigxpress dissatisfaction with the

territorial or .detaining authorities. o)

517 See the below statistics section. See also WHO situation Report Gaza, 31 January, p. 2 noting

87% of 6386 cases of live ammunition injuries were limb gunshot injuries.
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paradigm, legitimately targeted at any timethis specific context the risk to bystanders is
unacceptably high. Firing live ammunition at such an individual, standing in the midst of a
civilian crowd, with the foreseeable risks of mistakes, ricochets, bullet fragmentation or
shrapnel, or of higlvelocity ammunition going through one body and hitting another,
directly implicates the principles of proportionality and precautions in att&dhese risks

are illustrated by the fact that, as set out below, not only were 6,106 persons shot by live
ammuniton, but a further 1,576 persons (including 345 children and 59 wonpeapably

not the intended targetsvere injured by bullet fragmentation or shrapnel.

400. Largely for these reasons, international jurisprudence and expertise have long since
come to theview that firing into crowds of demonstratdreven in areas where there is an
ongoing armed conflict, violent riots or frequent terrorist attackgll nearly always be

unlawful.

VI. Statistics

A. Overall fatalities and injuries occurring in the context of the

demonstrations

401. The Commission focused its investigation on fatalities and physical injuries occurring
in the context of the demonstrations between 30 March and 31 December 2018. See the table

below.

Fatalities and injuries between 30 March ad 31 December 2018

Body part targeted

Upper Lower Health
Category Total Women Children Head/neck Torso limb limb Pres§  workers'
Gaza:
Fatalities by live ammunitich 183 1 32 70 101 0 12 2 3
Injuries by live ammunitioh 6 106 159 940 175 401 493 4903 39 39
Injuries by bullet
fragmentation/shraprfel 1576 59 345 - - - - 34
Injuries by rubbercoated metal bullet 438 36 124 - - - - 34
Injuries by direct teagas canister hit 1 084 60 233 - - - - 32 85

Israel:
Fatalitied 0
Injuries by stones, explosives

aThe Commission found that leastl89 Palestinians were killed @monstration
sites, including 35 children. 183 of those killed were shot by live ammunition used
by Israeli securitydrces; 4 by direct hits of tear gas canisters used by Israeli security
forces; ondikely by a stone thrown by another Palestinian and one by shrapnel of

unidentified origin.

bThe Commi

S Si

onods

esti

mat e

of

6 ’

103 persons

demongration sites is based on its analysis of detailed data sets and electronic
patient registry extracts collected separately from a range of fusatttproviders in
Gaza (including eight hospitals run by the Ministry of Health, six other hospitals,
and seveal healthcare and rehabilitation centres run by international non

518| C R Cassomary IHL Study, Rules 14 and 15, respectively. Sed aBR C 6 s
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Rafah

North Gaza

Gaza City

Deir Al-Balah

Khan Younis

governmental entities and organizations). Of theseCtramissiortracked and
corroborated more than 300 incidents in which demonstrators were wounded by live
ammunition. Some 134 of theshot were hit in multiple or other parts of the body.

¢ Most injuries by shrapnel were the result of bullet fragmentation from live
ammunition. A small number may also have been caused by metal fragments
stemming from direct teagas canister hits.

4 Onelsraeli soldier was killed on a Friday while demonstrations were ongoing but
outside the protest sites; sbe section on impact on Southern Israel.

¢ Incidents affecting journalists or other media workers investigated or corroborated
by theCommissionThe total number is likely higheBee section on journalists.

fWorld Health Organization, Attacks on health care in the Gaza Strip, January
December 2018. Sesmction on medical personnel.

402. The Office for the Coordination of Humanitarian Affairs (OCH#gs estimated that
23,313 Palestinians were injured by Israeli forces in the context of the demonstrations in
2018, including by teagas inhalation and canisters, contributing to the highest toll of injuries
recorded in the Occupied Palestinian Territsince 20051°

403. The Commission focused on investigating incidents entailing the use of live
ammunition.Charts and graphs are presented below.

In all governorates, live ammunition was the leading cause of injury
injuries recorded between 30 March - 31 December 2018

0% 25% 50% 75% 100%

cause of injury (%)

. Gas canister . Live ammunition Rubber bullet . Shrapnel

Source: UN Commission of Inquiry
on the 2018 protests

5190CHA, 2018: More casualties and food insety, less funding for humanitarian aid, 27 December
2018.
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Injuries by weapon type during the demonstrations in Gaza
injuries aggregated by week, 30 March - 31 December 2018

1,250

1,000

500

week

(Gas canister =€ Live ammunition Rubber bullet —€—  Shrapnel

Weapon

Source: UN Commission of Inquiry
on the 2018 protests

Total injuries during the demonstrations in Gaza
injuries by type of weapon, 30 March - 31 December 2018

. Gas canister
. Live ammunition

Rubber bullet

. Shrapnel

Source: UN Commission of Inquiry
on the 2018 protests

B. Fatalities among members of armed groups

404. A substantiaimajority of those killed in the GMR were civilianunaffiliated to any
armed group. The Commission has found, however, that 29 of those killed in the context of
the GMR demonstrations were current or former members of Palestinian armed groups party
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to the conflict with Israet?® Of the 29, one was killetly a teargas canister, and 22 were
shot on the same day, 14 May. The Commission had insufficient information to render a
finding on the potential affiliations of 18 of the other persons killed.

405. The Commission did not find indications that these armedpgrovere involved in

the organization or staging of violent incidents at the protests, with the possible exception of
a 14 May North Gaza incidefftlescribed in the below section on 14 May 20B)blic
statements by some of the armed factions indicatgdtbir members have been killed while
demonstrating.

406. Where the Commission found that an individual demonstrator was or may have been
a member of Al Qassam Brigades or Al Quds Brigades, it represented that finding in its
overall statistics. It did not aiude their affiliation in individual case descriptions for reasons

of witness protection and risks of reprisals. The Commission also identified incidents in
which persons were shot and killed who currently or in the past may have belonged to smaller
armedfactions®?!

407. The Commission notes that there have been attempts by lIsraeli think tanks and
commentators to rely on alleged support, or alle
parties, namely Hamas and Fatah, as justification for the killing of derators, including

children as young as 3 Most commonly, GMR demonstrators have been desciised

AfiHamas terroristso, fiHamas o pepeapleexerasm® and @ Hamas
their basic right to protestincludingagainst 51 years of oggation and an evateepening

humanitarian crisis.

408. The Commission underscores that the political affiliations of demonstrators and that
of their family members is irrelevant to the consideration of whether the circumstances of
their killing are lawful.

409. TheCommission found that, in keeping with the stated aims and character of the GMR
as a peaceful civilian demonstration, individuals associated with armed groups attended the
GMR demonstrations unarmed and in civilian clothes, in some cases with theirdamibe

small number of cases, the Commission was unable to collect sufficient information about
the exact circumstances of their deaths. As noted, the Commission found only one incident

5207l Qassam Brigades or Al Quds Brigades are organized armed gpauwess to the conflict

against Israel. There are also smaller armed factions operating in Gaza, including\tsséd

Sdaheddin Brigades of the Popular Resistance Committees, the National Resistance Brigades of the

Democratic Font for the Liberation of Palestine (DFLP), and-AbMMustapha Brigades of the

Popular Front for the Liberation of Palestine (PFLP); and seveyapg related to the AAgsa

Martyrs Brigade allegedly affiliated to Fatah. They r

Oper at i o,ansad o entitydargely dominated by Hadmasgitary wing, the Izzedin Al

Qassam Brigades, and the Paléatirislamic Jihad military wing, the ADuds Brigades. Besides the

factions presented above, a constellation of armed factions with diverse ideological and political

backgrounds and affiliations continue to operate inside Gaza including offshdloéd=atfah

Movement as well as Salafi Islamist factions. These includé&nsiar Brigadesthearmed wing of

Al-Ahrar Movement; AIMoujahideen Brigadeshe armed wing of AIMujahideen Movement;

Martyr Nidal Al-F-Amoudi Division, major offshoot of AAgsa Martyrs Bigades; Martyr Abdelkader

Al-Husseini Brigades, affiliated to Fatah MovementSAR 6 i ka Br i gades, af filiated to

Movement; Houmat ARgsa; Sayf All s | a m; Nabi l MiffilmteddmAl-AgsaBlartyrg a d e s

Brigades; and Martyr Ayman Joudah Brigagiffiliated to Al-Agsa Martyrs Brigades.

521 Three persons allegedly currently or formerly affiliated to the armed wing of DFLP were killed in

the Middle Area. Two people allegedly affiliated with the armed wing of Fatah were killed.

52NGO MONI T OReniernt Truths forthe UN: Analysis of Information Ignored by the 2019

Commi ssion of I nquiry on Gazadod, (7 March 2019) .
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in which members of an armed group may have been armed and enghgstlities at a
protest site and at a protest tisee the below section on 14 May 2Q018)

410. The Commission recalls its view that in the specific circumstances of the GMR, it was
impermissible to invoke the doctrine of continuous combat function asificpt&in for

killing such individualgsee the above sections on applicable law and legal assessment of the
demonstrations).

Vil.  Inquiry into specific incidents

411. As mentioned, the Commission focused its inquirassessing the lawfulness of the
use d lethal force at the demonstraticihseeking to determine whether each instance of use
of live ammunition was lawful under the IHRdased law enforcement paradigm or, in the
rare case of active hostilities occurring at the protest sites, under tHeatidtd conduct of
hostilities paradigm.

412. The Commission below presents a selection of the specific incidents it investigated,

focusing on three key demonstration days (30 March, 14 May and 12 October) and incidents

that are illustrative of patterns, suichastget i ng of fAkey inciterso. l nci
the Commission affecting protected groups are presented in thesewidn For each

incident, the Commission sets out whether it found reasonable grounds to believe that the use

of force was lawful uder the law enforcement paradigm. It adescribeshe one incident

during demonstration sites and timds which it found reasonable grounds to believe that

the threshold for active hostilities was met

413. For each of the cases investigated by the Cmsion, it has prepared a case file
typically containing eyewitness testimony collected through interviews and affidavits;
photographic evidence of the incident or of events just before or after; medical reports;
hospital registration data; open source eniat and analysis; and any other relevant
information gathered including through submissions it received.

A. 30 March 2018

414. The demonstrations began on 30 March 2018 and were reportedly attended that day
by between 40,000 and 50,000 Palestinian men, woetéldren, elders, civil society and
political activists, and public figures. The Higher National Commtteglls for participation

were initially made through media outlets and social m&dand then widely relayed to the
public by activists, includig during prayers in mosque.

415. Demonstrators congregated at five main demonstration sites. The atmosphere was
festive, with activities in tents including poetry readings, seminars, lectures and cultural and
sporting activities.

416. Most gathered diCamps of Returrd | o alangJakklar Roadwhich runs parallel

to and is approximately 300 m from the separation fence. Smaller numbers of demonstrators
moved closer to the fence, and stood, sat or lay on the ground. Some demonstrators near the
fence threw stonedurned tyres and waved Palestinian flags. The Commission did not find
that demonstrators were armed.

417. As early as 9 a.mtheISF responded to the demonstrations with live ammunition.

523plrayArabic:" p F hj IOF  OTF bm  Wp H /1 IOF R7cMardhy2018), idgoom fl®F Cc DIOFm 2y Y3 A10
524Cheikh Mohammad El Hassan Ould Dedew CharhelyAy LIYHO wiAr + w3r> | weBFObIOF CcC
Mp CIOF e Iij ,iQMayQ01§, wideo gnifilkOF
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Deaths andinjuries

418. Overall, at the demonstrations held on 30 Mairtle ISF killed 18 people and
wounded 703 with live ammunition; another 62 people were wounded by bullet
fragmentation or shrapnel. The youngest casualty was-gearold, wounded in the head;

the oldest, a #yearold woman shot in the leg.

Total injuries during the demonstrations in Gaza, 30 March 2018
injuries by type of weapon

Gas canister

- Live ammunition

Rubber bullet

. Shrapnel

Source: UN Commission of Inquiry
on the 2018 prolests

Demongration site East of El Bureij Refugee Camp, Central Gaza Strip

419. Eyewitnesses estimate that between 7,000 and 14,000 people attended the
demonstrations at the site east of El Bureij on 30 Ma®fFamilieswerepicnicking, cooking

and congregating on plastitairs in front of the tents at the Camp of Return aldaigar

Road approximately 300 m west of the separation fédteSmaller numbers of
demonstrators got closer to the fence, and stood, sat and lay on the sant’dies.
Commission did not find evehce of weapons present at the demonstration site on 30 March,
nor were any attempts made to cross the separation fence. Actions by demonstrators near the
fence were limited to throwing stones and waving Palestinian flags.

525 |Interviews HQI054, HQI042.
526pCHR submission 72.
527\/ideo on file.
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420. The Commissionconsiders thatth f ol | owi ng cases were embl emat
responseo the demonstrations east of El Bureij refugee camp on 30 March.

1 9 a.m., Mohammad Obeid (24) shot in both legs

At approximately 9 a.m. Mohammad Obeid, ay2arold footballer for the AlSalah Spog

Club arrived at the demonstration site with his friéffdvlohammad took out his telephone

and began recording a fiselfied video. An | SF snir
as he filmed himself approximately 150 m from the separation ferfee.biillet passed

through his right leg and hit his left leg just above the knee, shattering the base of his femur.

It is clear from eyewitness testimony and videotage that ahe time that he was shot he

wasstandingalone. The area was quiet and calmere was no shooting from the Israeli side,

no tear gas, no stone throwing from the Palestinian side, no one had set fire to tyres.

Mohammadwas speaking calmly and filming himself when the ISF sniper shot him. He was
neither advancing towards the seggm fence nor encouraging anyone to advance towards

it. He alternated between having his back to the ISF soldiers and having his back to the
demonstrators as he filmed. The ISF sniper shot Mohammad as he turned to his right and
stood perpendicular to theseparation fence. The bullespenetratration ofboth

Mo h a mmlags ihngeasdthe impact of the injury and subsequent disability.

The Commission finds thalohammaddid not pose an imminent threat of death or serious
injury to ISF soldiers when he wahot.

1 12.45 p.m., student (21), shothnthlegs

The ISF shot 21-yearold student from EI Nusseirat Refugee Camp in both legs with live
ammunition around 125 p.m. He had justrrived at the demonstrations and got out of a car,
approximately one kiloetre from the separation fence. The ISF first shot him in the left leg.

A few seconds later, ISF soldiers shot him in his right leg. The gunshot to his left leg severed
a nerve. The gunshot to his right leg caused catastrophic tissue and bone damaiey requi
seven surgeries, including a bone transplant, to avoid amputation.

The Commission finds that he did not pose an imminent threat of death or serious injury to
ISF soldiers when he was shot.

1 3 p.m, Yousef Kronz (19), shot in both legs, led to amgatat

Yousef Kronzwas a 19yearold student journalisivhen te attended the demonstration site

east of EI Burei|j on RBS® Maerscth .a nHde cweorrrei ead bhliuse pfAhR
equipment, including a camera and a tripod. He sat-tegg®d on top of aand dune to take

photographs of the demonstrators, at least &®drom the separation fence. After

approximately 40 minutes he stood up. As he stood up, the ISF shot him with two bullets in

immediate succession which hit him in the right knee and th&rek. He collapsed on the

gound Yousefos right eg was | ater amputated.

The Commission finds that Yousef did not pose an imminent threat of death or sgtious
to ISF solders when he was shot.

1 3.30 p.m.killing of Abed Hawajri (41)

528 Al Mezan report.
Adal lasiradéli Supreme Court orders state to explain why
out of Gaza to access urgent medical care in West®ank ( 12 April 2018); The Washi ngt
ABl asted Limbs, BR28kaApr Direamsis).
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Abed Hawajriwas a 4iyearold man from El Nusseirat Refugee Camp.approximately

3.30 p.m. on 30 March, the ISF shot himthe abdomerAccording toinformation collected

Abed wasstandingnear the back of a cromahen shatwith nothing in his hands, wearing
jeans and a jumper, approximately 150 m from the fence. He was taken to hospital and died
the same day.

The Commissiorfinds that Abed did not pose an imminent threat of death asusemjury
to the ISF soldiers when he was shot.

1 4 p.m.,schoolboy (16), kot in the face

At approximatelyd p.m., a 16yearold boy climbed onto high ground near the School Gate,
approximately 300m from the separation fence. He was distributing sandwiches to
demonstrators. The ISF then shot him in the face with a single,lwilich entered his nose
and exited his skullAs a result of his injuries, he had a fractured jaw, is deaf in one ear and
is unable to taste or smell.

The Commission finds that he did not pose a threat of death or serious injury to the ISF
soldiers at th time that he was shot.

1 5 p.m, killing of Naji Abu Hojayeer (25)

Naji Abu Hojayeer was a 2§earold mechanic from El Bureij Refugee Camp. An ISF
soldier shot him in the abdomen shortly after 5 p.m. He died the same day. According to
information collectd, Naji was standing 300 m from the separation fence when he was shot.
He was wrapped in a Palestinian flagrrounded by hundreds of people.

The Commission finds that Naji did not pose an imminent threat of death or serious injury to
the ISF soldiers wén he was shot.

Abu Safia Demonstration Site in North Gaza

421. On 30 March, thousands of people gathered at the Abu Safia demonstration site in
North Gaza, primarily around the Camp of RettihThe demonstrations started at
approximately 7.30 a.m. and lasteatilapproximately 7 p.ni%! The demonstrations had a
generally calm character. People of all ages walked in small groups and sat on the ground,
waving Palestinian flags. Women and men were usually seg&ateal television crews

filmed the scené&® The Commission did not find any evidence of weapons at the
demonstration site.

422. Ataround 10 a.m. a group of youths approached the separation fence and threw stones
towards the ISF5%* Some young men burned tyr®8.The ISF responded with live
ammunition and tear g&%

423. The Commi ssion considers that the foll owing
response to the demonstrations at the 8hfiasite on 30 March.

530 |nterviews KHI001, NGI007, Confidential submission 30, p.10.
531 Confidential submission, 31 March 2018.

5382|nterview TXI012.

533V/ideo on file.

534Confidential submission, 31 March 2018.

535|nterviews NF1014, TX1012; Video on file.

536 Confidential submission, 31 March 2018.
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1 11 a.m., Mohammad Ajouri (17), shot in the leg, led to amputation

At approximatelyll a.m.,Mohammad Ajourja 17yearold boyfrom the Jabalia Refugee
Camp and a member of the Palestinian Athletics Organization, went to the demonstration site
with his friends. He handed oommionsand water to protestors to relieve symptoms of teargas
inhalation. When he waspproximately 300 m away from the fence, ISF soldiers shot
Mohammad in the back of his right leg. Doctdiad toamputate his leg as a res(dee
section on denial of medicakit permits).

The Commissiorfinds that Mohammad did not pose iamminentof dedh or serious injury
to ISF soldiers at the time he was shot

1 11.30 a.m., killing of Mohammad Kamal Najjar (25)

Mohammad Kamal Najjaa 25yearold unemployed demonstrator, was the first fatality at

the Abu Safia protest site on 30 March. Mohammadhasdriends joined a group of about

100 demonstrators and threw stonethatISF soldiersln responsgthe Israeli forces shot
Mohammaddés friend in b dAsMohdmmadsppwachetihisifiende a mmuni t i
to assist himthe ISF soldiers shddohammed as welHe was approximately 5 from the

fenceat the time According to an eyewitness:

When Mohammad went towards the injured person to help him, he was theleft
side of his abdomen. | heard amuptioncoming from his body... | was 2@ away...
Mohammad died on the spot.

The Commissiorfinds that Mohammad did not pose an imminent threat of death or serious
injury to the ISF soldiers when he was shot.

T 121.45 a. m. , killing of Thabtier Rabaa (30)

Thaoi e wasR3earald from Jabalidown. The ISF shot hirin the thigh, severing

his femoral arteryAccording toinformation collected Thadéi er had thrown stones
and tried to rescue injured people. He was shot as he sooght from heavy gunfire,

approximately 30n from the tarbed wirecoils. He died otis injuries on 6 April.

TheCommissiorf i nds t hat T h arminentthrehtiodeath@rtseripus isjey a n
to the ISF soldiers when he was shot

1 12.30 p.m., female teacher (64) shot in the leg

At approximately 2.30 p.m., the ISF shot a §4arold female teacher in the leg. She was

130 - 150 m from the separation fence approaching three injured youtbshad been

burning tyres before theyereshot. According to her, she assumed that, as an older woman,
she wold not be shot by the soldiers. She removed the veil which covered her face so the
ISF could see that she was a woman and not a man in disguise. As she was about to approach
the injured demonstrators the ISF shot her in her left leg, just above the knee.

The Commissiorfinds that the teacher did not poseiaminentthreat of death or serious
injury to ISF soldiers at the time she was shot.

1 3.20 p.m,killing of Abed EI Fatah Nabi (18)

Abed El Fatah Nabi waan 18yearold from Beit Lahia At around 3.20 pn., Abed and

three others joined erowd of demonstrators, approximately 460f r om t he fence. Abed?®6
killing was captured omultiple videos and circulatedvidely on social media. As evidenced

by the video footage, a demonstrator in a white shirt pickea tyre and was running away

from the separation fence towards the crowd of demonstrators. As he was running, the ISF

fired at him. Abed ran to help him, taking the tyre and continuing to run away from the fence
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The ISF shot him in the back of the heaithiive ammunition. He was pronounced dead on
arrival atthe hospitah vi deo of the incident can?3®e viewed on

The Commission finds that Abed did not pose an imminent threat of death or serious injury

to ISF soldiers at the tiemhe was shotn August, theMIAG announced an investigation into

Abedds killing. The Commi ssion requested, but di
status of the investigation

1 3.45 p.m., killing of Bader Sabagh (19)

Bader Sabagh was19yearold from Jabalia. At approximately 3.45 p.m. Bader joined some
friends and relatives abakkar RoadISF soldiers shot him in the left side of his head as he
was standing and smoking, approximately 300 m from the separation fence. An eyewitness
recounted:

Baderwas standing about two metres in front of me. | suddenly saw something hit him
in the left side of his head and exit from the right side. Then, | saw [him] fall to the
ground in front of me, bleeding heavily from his head. | ran towards him and saw that a
bullet had entered his head from the left side and exited from the right side.

Baderdiedthat same dagn the operating tabket hospital

The Commissiorfinds that Bader did not pose emminentthreat of death or serious injury
to ISF soldiers at theéme he was shot.

1 4.30 p.m, student (22), shot in the leg

At approximately 4.30 p.mthe ISF shot &22-yearold student from Beit Lahiya in the leg

He was standing approximately 30 m from the separation fence watching demonstrators
nearby throwing stags He had nothing in his hands and began to run away from the fence
once the ISF began ifirg at the demonstrators. As he ran away, the ISF shot him in his right
leg, nearly severing it. Fragments from the bullet impacted his left leg. As a result of his
injury, he has dropped out of university and fears that he will be permanently disabled.

The Commission finds that the student did not posenamnentthreat of death or serious
injury to ISF soldiers at the time he was shot.

Demonstration site Malaka,&za City

424. Several thousand people attended the Malaka demonstration site on 3G¥faheh.
demonstration was mostpeaceful featuring musical, cultural and political events. By 10

a.m., a few protesters lit tyr@md threw stone¥® The Commission did ndind evidence

that demonstrators carried weapons or that the separation fence was breached or damaged on
30 March.

425. The Commi ssion considers that the following ¢
response to thdemonstrationat the Malaka site on 30 Mdrc

1 10 a.m, schoolboy (13), shot in the leg

537 www.ohchr.org/coioptprotesteportt i t | e of vi deo: ALet hal force used ag
posing i mminent threato.
538|nterview NMI012; Videos on fé.
539 Interview NMI018; Videos on file.
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ISF soldiers shot a Ypearold boy in the leg at approximately 10 a.as,he wa800 m from

the separation fenckle had been standing among a crowd of people on JRkiealooking

towards the separation femaevhen a young man nearby was shot in the leg. As he turned to
leave the demonstration site, he too was shot in the leg and fell to the ground. He spent 13
days in hospital and underwent five surgeries on his leg to repair nerve damage. As a result
of hisinjury, he missed three months of school and has nightmares about what happened.

The Commissiorfinds that he did not pose @anminentthreatof death or serious injury to
ISF soldiers at the time he was shot.

1 3 p.m, killing of Mahmoud Rahmi (33)

Mahmoud Rahmi was a 3§earold man from Gaza City. ISF soldiers killed him at
approximately 3 p.m. He had thrown stones at thewS8ite standingover 30 m from the
separation fence=riends nearby heard a shot and saw blomaiing from the left side of

Ma h moswbady. The bullet entered the lower part of his chest, lacerating his organs and
causing him to bleed to death.

The Commissionfinds that Mahmoud did not pose an imminent threat of death or serious
injury to ISF at the time that he was shot.

Demonstrain site east of Khan Younis

426. Thousands of people gathered at the Khuzaa protest site east of Khan Younis on 30
March, some as early as 7 &The majority stood facing the separation fence and waved
Palestinian flags approximately 3@0from the fence. La&r in the day, some demonstrators
burned piles of tyres near the fence, threw stones, and attempted to approach the separation
fence®!

427. TheCommissionconsi ders that the following cases wer

response to the demonstrations east ofrkYiaunis on 30 March.

1 2.304 p.m, killing of Fares AltRagab (26)
FaresAl-Ragab was a 2gearold resident of Bani Suhail The ISF shot ankilled him
between 2.30 and 4 p.laterial viewed by the Commission indicate thatwas running
away from the gearation fence, at abo@b0 to 200m, when he was shamh the back The
bullet enteredhis abdomermand e died of his injuries on 2 Apif?

The Commission finds that Fares did not pose an imminent threat of death or serious injury
to ISF soldiers at théme that he was shot.

1 3 p.m,girl (13), injuredby bullet fragmentation

At 3 p.m., a 13yearold girl was injured bybullet fragmenrd as thelSF opened fire on
demonstrators near the barbed wdadls. ThelSF soldiers fired tear gas the areas sle

0l nterview KHIO0O16; Affidavits on file; Video on
Weekly Report On Israeli Human Rights Violations in the Occupied Palestinian Territory (29 March

T04 April Amiea1s8)) o, (6

541 nterviews JMI014, KHI016; Affidavits on file; Videos on file.

2pal estinian Centre for Human Rights, AfPCHR Week
in the Occupied Palestinian Territory (29 Maica 4 Apr i | 2018)b,H&a6, ApGatra220
Documenting Wil ful Killings and Injuries during
B6Tselem, AStatistics Palestinians killed by Isr

Cast Leado, (2019).
114

file;
l'y Rerg
18); ¢
the Gr
ael i S



A/HRC/40/CRP.2

lay on the groundind while otherscame ¢ evacuate herthree of whom were then shot
(below).

The Commission finds that she did not pose an imminent threat of death or serious injury to
ISF soldiersat the time that she widt.

1 3 p.m, killing of Marwan Qudieh (45)
Marwan Qudieh was from Khuzaa village. The ISF shot him with two live bullets in the
lower legs at approximately 3 p.m. at the Khuzaa protest site. Accordiimjotonation
available he was shot while assistitigeinjured girl (above) Marwan died on 9 April from
septic complications.

The Commission finds that Marwan did not pose an imminent threat of death or serious injury
to ISF soliders at the time that he was shot.

1 3.30 p.m.man (30)shot in the leg
The ISF shot a 3@earold potab seller in the ankle approximately -15 m from the
separation fence. He had been rescuing injured demonstrators and had just finished

evacuatngtheinjured girl (above)

The Commission finds that he did not pose an imminent threat of death or seriblys b
injury to the ISF soldiers when he was shot.

1 3.30 p.m,man (32) shot in the leg, led to amputation
At approximately 4 p.m., ISF soldiers shot a\y&arold construction worker with live
ammunition in both legs. He had been rescuing injured demtorsteand, at the time he was
shot, was assistingpe injured girl (above) His right leg was amputated aba¥e knee on
11 April.

The Commission finds that he did not pose an imminent threat of death or serious injury to
ISF soldiers when he was shot.

1 4 p.m, killing of Jihad Abu Jamous (30)
Jihad Abu Jamous was a-88arold man from Bani Suheila. At around 4 p.m, ISF soldiers
shot him in the head with live ammunition when he was approximately 250 to 300 m from

the fence. He died immediately.

The Commision finds that Jihad did not pose an imminent threat of death or serious bodily
injury to the ISF soldiers when he was shot.

1 Afternoon: woman (41)njured by live ammunition

The ISF soldiers shot a mother of two daughters in the leg with live ammurstienwas
standing 200 300m away from the fence, talking to a journalist when she was shot.

The Commission finds that she did not pose an imminent threat of death or serious bodily
injury to the ISF soldiers when he was shot.

Demonstration site East &fafah, Southern Gaza Strip

428. On 30 March, thousands of demonstrators began to arrive early in the morning on foot
and in vehicles. No checkpoints were seen at access points to the Camp of Return.
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429. The demonstration wdargely peacefulon 30 Marchand adbns by demonstrators
near the fence were limited to throwing stones, burning tyres and waving Palestinian flags.
The Commission did not find evidence thaly demonstrators carried firearms.

430. The Commission considers that the following cases were embldma of t he | SFOs
response to the demonstrations east of Rafah on 30 March.

1 11 a.m,Maryam Abu Matar (16), shot in the leg

The ISF shot d6-yearold girl from in the lower leg with live ammunition around 11 a.m.

She waspproximately50 m from the separain fence when shot. She had approached the

separation fence with her sister and a small group of girls to plant Palestinian flags in the

ground. She had been carrying the largest flag. After planting her flag, she sat on the ground

facing the ISF soldierand drew her finger across her throat. Owing to the severity of her

injury, she was still fitted with an external fixator to mend the bone in her leg, nine months
aftershewasshoh vi deo with extracts from the Commission
bevi ewed on the C&mmissionbs website.

431. The Commission finds that Maryam did not pose an imminent threat of death or
serious injury to ISF soldiers when she was shot.

T 12pmkil Il ing of Ameen Abu Modamar (25)

Ameen Abu Mo 6-gearald frowAl-SoufaneighBorhood. ISF soldiers shot him

in the abdomen with live ammunition around 12 p.m. as he stood in a large crowd of
demonstrators about 60 from the separation fence. The bullet caused severe lacerations to
Ameenods | iver and irg.edd digd shortyaftenasrivingatphdspitél. bl e e d

The Commissiorfinds that Ameen did not pose an imminent threat of death or serious injury
to ISF soldiers when he was shot.

1 2 p.m, Alaa Dali (21), shot in the leg, led to amputation

Alaa Dali is a 21yea-old cyclist for the Palestinian Cycling Team. He had earned a slot to
participate in the Asian Games in the summer of 2018. According to corroborated accounts,
an ISF sniper shot him in his right leg on 30 March, at around 2 p.m., as he stood alone
watching the demonstration approximately 300 m from the separation fence east of Rafah.
Alaa was shot as he stood on a raised pile of sand while wearing his cycling gear and holding
his bicycle. The earest demonstraterasapproximatelyl5 m in front of him.

The bullet nearly severed his right leg just below the knee, destroying the bone and a
considerable amount of muscle tissue and blood ve
the knee in order to save his life. He will be unable to resume his cyeliagrc

The Commissiorfinds that Alaa did not pose an imminent threat of death or serious injury
to ISF soldiers when he was shot.

543 www.ohchr.org/coioptprotesteport

S4Eur opean GazmlOMHowh X¥i@A wAWKEF c 3MpmMuF W90 nyYigslfe ntoF 0
199 EB\OHFIBBE HAY pHhI®H ILCWHOF HIBH pjHE HC W/DIYOBFOMatihx Cycmwm Or K fr ok
2018, pttps://twitter.com/eghgaza/status/979663633415327746

116


http://www.ohchr.org/coioptprotests-report
https://twitter.com/eghgaza/status/979663633415327746

A/HRC/40/CRP.2

31 Marchi 13 May 2018

432. Overthe following weeks, demonstrations were held each Friday at the five main sites
in Gaza: @ 6 April, 13 April, 20 April, 27 April, 4 May and 11 May. The ISF continued to
employ live ammunition against demonstrators. Children, journalists, paramedics and
persons with disabilities were among those killed and injise@ sections on children,
journalists and paramedics

433. FromApril, demonstrators began to send kites and balloons carrying burning rags or
coals wrapped in chicken wirede tyrekites and balloon8 u n i t s)do thie ksrhel side

of the fence, which causddar among the civiliapopulation andlamage tdaheir property

(see section on impact of demonstrations on Southern 18taksiaeli authorities attributed
deployment othe kites to Hamas and launched a number of attacks targeted@tiated
infrastructur€On 11 May, Palgtinians inside the Gaza Strip set fire to the Kerem Shalom
humanitarian crossing, damaging fuel and gas piffes.

434. In addition to slinging stones and throwing tear gas canisters back at the ISF,
protesters regularly removed tbails of barbed wire on the @a side of the separation fence
that the ISRhen regularlyreplacec*® Groups of demonstrators burned tyres and adjusted
their locations to the prevailing winds in order for the smoke to better screen them from ISF
snipers>*®

435. On occasion, a handful of indduals cut through the separation fenbatoutside of
demonstration hours and in areas outside of the demonstration sites, before being repelled,
or shot, by ISP

Tyre, kite or balloon Aunitso

436. Some activities, such as the launching of incendiarg kitetting barbed wire or tyre
burning, began to be organized by stle c | ared Aunitso, some of them t
Facebook pages.

437. In ear |l y April, demonstrator s, mainly young
(6Kushuk/ Koushuk unit s @ih the tstateel ainhof poofectmighe fi ve si
demonstrators from ISF gunfiréhey would place the burning tyres so that the thick black

smoke they produced blew in the direction of ISF sniper positions. Over time, the units

became more and more organized, withttwvésought i n by trucks in advance
demonstratioi®* The activities appeared to be condoned by the HNC.

51 24 news, 0 Ne+Bazd Border:aAgriculture Ter®i2&neay 2018). According to a

journalist covering events at Malaka on 14 May, most fell on the Gaza side, Interview HQI023. See

al so RT, ifGaza border protest enter final stage agains
“Haaretz, fAFive Strikes in 2g&lahingBalleons, Hamasael Targets Ge
Targetso, (24 June 2018).

547TOCHA, Concern about the humanitarian impact of a prolonged closure of the Kerem Shalom

crossing for goods, following recent damage (13 May 2018).

548 Interviews HQI023, WV002; Videos on file. The winmuld then be collected by scrap metal

collectors, or in one instance according to-eymesses, dumped into the pond

adjacent to the Karni Industrial site.

54%videos on file; Interview HQI023.

5% The Times of Israel, AlDFkshtohhteyg
NYT, APlan to Storm Fence Gets Bl oo
551 Interview NFI1020

ki Gdzsa Phedrcsedni @d A
dy Preview in Gazabd
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438. Theincendiary kites began already on gexond Friday of the GMRith balloons

following later.Thosei nv ol ved f or mekiestr baffoers mitees. g .nt ®OS dn s
of Z oandciaiméd)to be unaffiliated with any organisati8hThe presence of these

units at the various sites dropped off during the summer months, but from information
availableto the Commission, appeared to remactive outside protest sites and times.

439. The Commission found conflicting information regarding whether these units were
directed or controlled by the HNC. According to one HNC member, the units acted separately
from the GMR, and the HNC had no controlftuence over their activitie®3 A Kites and
Balloons Unit Facebook page mentioned the GMR only on a few occasions in 2018. A
member of one unit told the Commissitiweverthat the HNC supported them with money

and evendld them when to fly kites andhen not, and how marty*

440. The Commi ssion found that these unitsd actiyv
encouraged by the HNC. While members of armed groups appeared to be involved at times,

the Commission did not find that armed groups initiated or ickthese activities during

the times and sites of GMR demonstrations.

ISF response

441. The ISF also adjusted its tactics. Berms were raised and fortified, increasing their

height to give a better vantage point and to avoid bullets ricocheting off the’fefibe. ISF

installed covers at t he tTheybegantodrbpetearsgasioper sdé nest s
demonstrators near the tented camps by drone, so that it would blow eastwards into the

crowd>®**The | SF6s ot her r esponamisedtiveammhnitionpr ot est or s
tear gas fired from rifles and military vehiclesd rubber bullets.

Deaths and injuries
1 12 April 2018 killing of Abdullah Al-Shuhri (28), Khan Younis

At approximately 5.30 p.mro12 April the ISF shot Abdullah AlShuhi in the chestith

live ammunition. A28yearold resident of Zurab neighborhodd Khan Younis District
Abdullah was standing approximately 100 m from the separation fence when he.\dgs hit
wasseeking shelteérom the shootindpehind a tree with a fhdandwas shouting to the ISF
sol di er s Al wiHitinthe ight bide ofkh chestiand died at hospital after
resuscitatiorattemptdailed.
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552Kite and Balloon Unit Facebook page, post from 6 July; A speech by Majida Salitifehef the

martyr Mohammad AFZouari

https://www.facebook.com/abnaa.zouari/videos/2322756137741045/?t=80

Kite and Balloon Unit Facebook page, post from 6 July,
https://www.facebook.com/wishahm/videos/2051612954908835/Athénit was established in

April and named after the Tunisian engineer, Mohammad Al Zouari, who was a member of Al

Qassam Brigade and was allegedla r get ed by | sr ael in 2016. The wunit 1is
met hod of resistance, Oinvasion by airéo, because of hi
supervised the use of Ababeel 1, an unmanned aircraft. They see themselves as impleisienting h

vision through a simplified mode of popular resistance.

553 Interview NMI0O5.

554 Interview WV004

Firing from a higher vantage point meant the bulleto6s
earth.

556 | H @rgat Refurn march Continues: Persaith disability and journalist killed in the Line of

Israeli Fire.0 , (07 May 2018) ; Al Jazeera Engl i sh, AiwWatch how

journalists withMay20d8). gas cani sterso, (15
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The Commission has reasonable grounds to believe that he dgidseatn imminent threat
of deah or serious injury to ISF soldiers when he was shot.

1 13 April 2018, killing of Islam Herzallah (28), Gaza city

Islam Herzallah was shot as he was throwing stones at the ISF approximately 15 m from the
fence The bullet entered his waist area, laceratirgjorgans and causing him to bleed to
death.Islamwas married and was the father of three, a vegetable salesman.

The Commissiofoundreasonable grounds to believe that he digpostan imminent threat
of death or serious injury to ISF soldiers whemlaes shot.

1 20 April 2018, killing of Sa'd Abu Taha (31), Khan Younis

On 20 April, at 6 p.m., ISF soldiers st®d'd Abu Taha, a 3jearold carpenterin the neck

A resident of Al Qarara town of Khan Younis Distridie was killed while standing with a
dozen demonstrators approximately 100 m from the separation fence at the Khuzaa protest
site.

The Commissiofioundreasonable grounds to believe that he did not represent an imminent
threat of death or serious injury to ISF soldiers when he was shot.

T 27 April 2018, killing of Abed El Salam Bakr (32), Khan Younis

On 27 April, at 6 p.m., ISF soldiers shabed El Salam Bakm the abdomen with live
ammunition Abed wasa 32-yearold resident of Khan Younis District and father of two
children.He was filmingwith his mobile phone and standing among the crowd of protestors
at the moment he was shBaramedictransferrediimto hospita) but he bled to death before
arriving.

The Commissiofioundreasonable grounds to believe that he did not represent aneémmin
threat of death or serious injury to ISF soldiers when he was shot.

T 27 April 2018, killing of Mohammad El Magayi@1), Gaza city

Mohammad El Maqayid was shot with live ammunition in the head at approxima3ély 5

p.m Along with ahandfulof other deronstratorshe had reportedly cut through the barbed
wire, which was 30 m from the separation fenSeme information indicates Mohammad
reached the separation fence. He was throwing stones at the ISF, located on the berms 30
40 m away The ISF shot live aamunition and fired tear gad the group andMohammad
wasshot deadwhile others weréjured

The Commissionhas reasonable grounds to believe tiahammaddid not represent an
imminent threat of death or serious injury to ISF soldiers when he was sho

14 May 2018

442. Prior to the 14 May demonstrationssome people on social media called for
demonstrators to breach the separation fence on 14akidseach Israeli communities?

557Unofficial Great March of Return Facebook pokbm 9 and 13 May 2018.
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The HNC were simultaneously clear that all demonstration activitielsidng any crossing
into Israel,were to benonviolentand unarme&®®

443. Meanwhile, Israeli authoritieallegedthat Hamas, under the cover of the civilian
demonstrations, was planning to breach @azafence, carry out terror attacks and
i mas s acr amthat & woale dtop & possible brea€lhe fenceat all costs, warning
protesters that they were putting their own lives in peril.

i O MondayMay 14th, the Hamas terrorist organization plans to send armed terrorists,

among 250,000 violent rioterstovear m and breach | srael ds border wi
Il srael i c thenBRuwaindd in@rsEnglish language vidédda mas pl ans to carry
out a massacre in Israel. The*|lsrael Defense Forc

On Monday May 14th,
the Hamas terrorist organization
plans to send armed terrorists,

among 250,000 violent rioters
to swarm and breach Israel’s border with Gaza
and enter Israeli communities.

Screenshot from IDF video issued on M&y 2018 (IDF video)

444, On the Israeli side of the fence, soldiers from 11 battalions, including from the Nahal
and Givati brigades, special forces, intelligegeghering units, Armoured Corps, snipers,
and drones were deployed to reinforce existing traogise are&5°

445. On Monday 14 May, the Great March of Return demonstration was scheduled to

coincide with the opening of the U.S. Embassy in Jerusalem and the 70th anniversary of the

Nakba The demonstrations were | abatd3B@0iAThe Return
40,000 people attended the demonstrations on 14 May, the highest number of demonstrators

since 30 March%!
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5580n May 13, the official Facebook page of Great Return March posted a message saying: Urgent
advice for [Border] Breach Day: Always remember that our marches aréislent and use only
nonviolent means. The returning [marceemust enter [the Israeli territories] in large groups
numbering dozens, hundreds or even thousands, and surprise the [Israeli] soldiers by coming from
unexpected Spehisl €Tt i DAkanot o Storm Fence Gets Bloody Pr
April 2018).

Ti mes of I srael, A58 Palestinians said killed, incluc
May 2018).

560|DF Chief of the General Staff LiGen. Gadi Eizenkot held a situational assessment with Southern

Command Commander M&gen. Eyal Zamir, Gaza Division Commander B&gn. Yehuda Fuchs

and other commanders regarding t HeemPast, MMays ongoing o
IUN, fACycle of Violence in Gaza Must Stop, Top Unit
Security Council while reporting 60 Demonstrators K
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446. Prior to the demonstrations, at around 3 a.m., the ISF entered Gaza territory and used
bulldozers to level the ground at the demonstrasibes East of Jabalia, East of Gaza City,
East of AlBureij camp, East oKhuzaa, South East of Khan Younis, and East of R¥fah.

447. At all sites, large crowds of unarmed demonstrators congregated around the tents and
in the open space betweéakkar Roa@nd the separation fence.

448. 14 May was marked by an increase in violence by the ISF and demonstrators. Many
primarily young and middlaged men slung or threw stones, shouted slogans and burned
tyres, which created a wall of smoke. Some demonstrators pulled away the barbed wire

coils or approached the separation fence. In the afternoon, two demonstrators from EIl Bureij
crossed the separation fence and set fire to an empty ISF berm. The ISF shot them as they
ran back to the Gaza side of the fence,rigjllone and injuring another in the leg

449. The ISF released pictures of grenades and other improvised explosives that it claimed
had been thrown or launched by slingshot across the separation fence attfgvigie the
Commission sawideo of demonstratorslinging and throwing stones and empty tear gas
canisters, it could not confirm that demonstrators threw or launched explosive devices
towards ISF soldierduring the protestsThe ISF also described being shot at (see also the
incident description fromhe Al-Shuhada cemetery below$* In the course of its
investigation, the Commission sought information from the IDF regarding alleged shooting
incidents but did not receive a respofsee Annex with correspondence)

450. Throughout the day, Israeli forces pesded to the demonstrations with live
ammunition and tear gas.

Deaths and injuries

451. In total, Israeli security forces shot at least 1,162 people with live ammunition; some
141 were wounded by bullet fragmentation or shrapnatking thei h i g h edaytdeathn e
tol |l isni nGcaez alosr ael 6s 2014%military operation in G

452. The ISF shot and killed seven children on 14 May: one girl: Wisal Khalil (14); and

six boys: 1zzedine Samak (13); Saidkdieir (15); AhmadaShadéar (15) ; Tal al Mat ar
Saadi Au Salah (16); and Ibrahim-Zbarga (17)see also section on childjefive of them,

including Wisal, were killed by live ammunition fired by ISF snipaitheir heads and necks,

and the two remaining boys were killed by live ammunition fired by ISpessiinto their

abdomens.

562Confidential source.

Ynet, #fl DF f aaeeesk tohfi rGda zsat rbaoirgdhetr protestso, (13 April
fiGazaswarmedsra e lbdyderfencelastn i g, (29 September 2018).
%The Times of Israel, AlIDF says it thwarted 8 Hamas gLl

(14 May 2018).

565QCHA, Protection of Civilians Reporting Period: 8 21 May 201824 May 2018).
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Total injuries during the demonstrations in Gaza, 14 May 2018
injuries by type of weapon

. Gas canister
. Live ammunition

Rubber bullet

. Shrapnel

Source: UN Commission of Inquiry
on the 2018 protests

453. The ISF also killed a paramedic, Musa Abu Hasaneen, with a shot to th€sa®est
section onmedical personneland injured 15healthworkersfrom the Palestinian Civil
Defence and Palestinian Red Crescent Society (PRCS)fiediical team&86

454. On the Israeli side, one soldier was lightly wounded, reportedly by a%tone.

455. According to one medical organisation providing first aid to demonstrators, they
treated more than 3000 people in three héfirs.

Demonstration sites at Gaza Cit

456. Inthe lead up to 14 May, three additional demonstration sites were set up east of Gaza
City 1 one to the north, near Karni Crossing, and another to the south, in an open field.

457. Later that day, as crowds of demonstrators congregated at the tentstadaind
betweenJakkar Roadapproximately 200 people, primarily young and midated men
shouted, chanted slogans and slowly approached the fence amid heavy®mb&g were
not armed. They occasionally slung stones and periodically brought tyresftorthto burn.

122

%Wor |l d Health Organization, Gazaods health sector

casualties amid pervasive shortages, 5 June 2018.
567QCHA, Protection of Civiliang Repating Period: 8 21 May 2018, (24 May 2018); Times of

Il srael , ACl as hlesr @gluplhorad emmgalGeaad of US embassy

568 Interview MBI0OS.
569v/ideo on the file.
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Shots fired by the ISF rgrout every few minutes, causing the crowd to crouch or lay behind
sand hills. The scene was chadtit.

458. The Commissionconsiders that #h following casesewr e embl emati c of the |
response to the demonstrasomt Gaza City on 14 May.

1 10.30 a.m., killing ofryasser Habeeb (24)

YasseHabeeb was a 2dearold from Gaza CityThe ISF shohim in the neck around 10.30
a.m.According he Commi s s i o,héwas appioximaety L00feon thefence.
He hadbeen throwing stones at the ISF and burning tyres. He died on 25 May 2018.

The Commission finds that Yasser did not pose an imminent threat of death or serious injury
to ISF soldiers when he was shot.

1 Mid-morning,killing of Husein Abu Aweida (41)

The 1S shot 41year old Husein Abu Aweida, a food and beverage seller, in the back.
According to eyewitnesses he was approximatelyrh3fbm the separation fence when he
was shot. A surgeon told the madhat his spine had been severed and that fragmentation
had caused damage to his liver and lungs. He survived for several days, finally succumbing
to his injuries on 26 May 2018.

The Commission finds that Husein did not pose an imminent threat of death or serious injury
to ISF soldiers when he was shot.

1 1130a.m.kiingof Al adéa Khteeb (27)

Al abéa Kht eyeaboldrans AtSajaiyd, Eastern Gaza City. He was among a group

of young women and men who cut through the barbed woils and approached the

separ ati on fAahucAkbars(@God is tgrdgan) gTheISF responded with live
ammunition, shooting Alab6éa in the head. He was pr

The Commi ssion finds that Aladéa did not pose an |
to ISF soldiers when he was shot.

1 12 p.m, killing of Taher Mahdi (24)
Taher Madhi was a 2gearold from Al-Shati Refugee Camp. The ISF shot him in the torso
at approximately 12 p.m. when he was roughly 80Bom the separation fence. Mahdi had
been walking away from the fence towards thenGafReturn when he was shot. He died

of lacerations to his internal organs.

The Commission finds that Taher did not pose a threat of imminent death or serious injury
to ISF soldiers when he was shot.

1 12.30 p.m.schoolboy (16), shot in the leg, led to amiata

ISF soldiers shot the boy in the legaatproximately 12.30 p.nHe was standing in a crowd
of people approximately 8® from the separation fence. Three days prior, on 11 May and at

570Vjdeos on the file.
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the same site, he had been pulling on the barbed wire. Accordimg boy, the ISF targeted
him because they recognised Hiom his previous activities/ideo of the incidenthowever,
suggests that a man near him,mgmgly exhorting the crowd, may have bethe intended
targets™

Owing to the severity of his injy and subsequent infection, doctors were forced to aatput
his left leg on three different occasions. The last amputation was six centimeters above his
left knee.

The Commission finds that he did not pose an imminent threat of death or serious injury to
ISF soldiers when he was shot.

1 12.30 p.m.carpenter (58), shot in the leg, led to amputation

At approximately 12.30 p.m., the ISF shot aysfrold carpenter in the leg at the Malaka
demonstration site when he was standing unarmed, 300 m from the sefdaratéiHe was
hit with a single shot. As a result of his injuries, his leg had to be amputated below the knee.

The Commission finds that he did not pose an imminent threat of death or serious injury to
ISF soldiers when he was shot.

1 Graphic designer (26¥hot in the abdomen

The ISF shot a 2gearold graphic designer from Gaza City when he was approximately 150

m from the separation fence. He was with a group of demonstrators who had been pinned
down by heavy ISF gunfire. The ISF shot him in the abdoasesoon as he stood up. As a
result of his injuries, he will not be able to have children.

The Commission does not consider that he posed an imminent threat of death or serious injury
to ISF soldiers when he was shot.

1 3 p.m, killing of Mahmoud Jundya @2

Mahmoud Jundya was a 3@arold journalism student from Gaza City. The ISF shot him
in the leg when he was filming the demonstrations on his mobile phorm, f&@m the
separation fenc&Vhen gunfire broke out he crouched down behind an earth mouatsSHFh
shot him in the back as he |&y there, seeking coveHe died at hospital.

The Commission finds that Mahmoud did not pose an imminent threat to life or serious injury
to ISF soldiers when he was shot.

1 3 p.m, killing of Mahmoud Al Gharabli (16)

Mahmoud Al Gharabli was a earold from Al Shoja'yaa. The ISF shot him in the head

as hewasapproachng the separation fence. Visibility was poor and according to those with
him at the time, the soldiers were not visible from his position. The IS&nbsigooting
towards burning tyres close to Mahmoud, striking other demonstrators in the legs and
Mahmoud in the head.
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The bullet caused multiple skull fractures, cerebral hemorrhage and brain lacerations. After
surviving for several weeks in a camrhe did on 4 July.

The Commission finds that Mahmoud did not pose an imminent threat to life or serious injury
to ISF soldiers when he was shot.

459. According to a foreign journalist who covered the events in Gaza City that day:

What was notable was timeimberof injured people. And the slow, methodical

shooting. Every few minutes é you would hear
see someone fall. And then another shot and another person fell. It went on for
hour sé

I saw a man who had beeelthappeotiutisanthé he t hroat,
immediate aftermath. He was covered in blood. | saw a man who had been shot

in the headé

There was a constant stream of bloody bodies being carried back towards the

ambulances. It was surreal and endless. It became almost narmak

happening so often. A shot, a person falling, people carrying the body away.

The number of wounded was astonishing. I cou
who were shot because it was so high. | have covered wars in Syria, Yemen,

Libya. | have neveseen anything like this. The slow methodical shooting. It was

just shP8ckingé.

The ISF shot almost one person each minute in Gaza City on 14 May 2018

shooting was nearly continuous between 0930 - 1730
Deir Al-Balah
Khan Younis
North Gaza

Rafah

0.00 0.25 0.50 0.75
pesons shot per minute

Source: UN Commission of Inguiry
on the 2018 protests

North Gaza Demonstration Sites

572|nterview HQI023.
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460. On 14 May, demonstrations were held at Abu Safia, as well as east of$teilddda
cemetery, east of Beit Hanoun, on the Erez crossing attid oioBeit Lahyia®™

461. From a review of the interviews of withesses who were present at the demonstrations
in North Gaza that day, as well as photographs and video footage from the day, the
Commission did not find any evidence that demonstrators carriegkriis. However the
Commission investigated one attack on ISF positions which took place only a few hundred
meters soutkastof the AFShuhada cemetery, see below.

462. An international observer described the crowds at the protestrsitee morning of
14 May:

The first | ayer was |ike a carnival, peopl e
felt like a music festival. As | kept going forward | began to hear gunshots. In the
layers closest to the fence the atmosphere was completely diffefent...

463. He also descriliethe scene 5075 m from the separation fence:

The bullet fire was so extensive that things like the tyre fires that were meant to

be protective of the crowd, the guys doing t
was no opportunity for them to gather dight tyres. Groups of protestors were

pinned down by gunfire and if they got up they would be®$hot.

464. The Commissionc onsi ders that the following cases wer
response to theemonstrations ahe Abu Safiademonstration siten 14 May.

1 10.30 a.m. Accountancy student (23), shot in the leg, led to amputation

At approximately 10.30 a.m., the ISF shot ay2arold accountancy student in the leg as he
stood with friends at least 200 from the separation fence, holding a flag.

Suddety | felt myself flying a few metres. One exploding bullet hit my left leg. |
was standing imn areawith friends and where there was nothing going on and |
was only carrying a flag’®

His leg was later amputated.

The Commission finds that he did not p@eeémminentthreat of death or serious injury to
ISF soldiers when he was shot.

1 4 p.m, killing of Mohamrad Najar (33)

Mohammead Najar was a 33earold Naval Police Officer. The ISF killed him with a shot

to the chest. At thime he was shot, he wastiig on a hill with his friend, around 500

from the separation fence at the demonstration site in Abu Safia. His friend heard two shots
andthensawMohammadying on the ground with his hands on his chest. Mohadhdied

almost immediately.

The Commisgin finds that Mohaman did not posermimminentthreat of death or serious
injury to ISF soldiers when he was shot.

573 |nterviews MBI013, TXI008; Maariv;, * | - ey s DD os DT X R yx Loshoxq ] T
(15 May 2018).
574Interview HQIO005.
575 |bid.
576|nterview NFI1017.
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465. The Commi ssion considers that the following ¢
response tthe demonstrations east of Beit Hanoun on 14 May.

1 10.15 a.m., killing of Mohamanl Abu Setta (25)

Mohammad Abu Settawas a 25yearold from Beit Hanoun. ISF soldiers killed him with a
shot to the chest at around 10.15 a.m. He died of his injuries the same day.

Accordingto onesource Mohamnad had not ben throwing stones or burning tyres and was
approximately 150n from the separation fence. Another eyewitness repontaaeverthat

a few minutes prior to being shot, Mohamamhhadbeen closer to the fencing ajoihed other
youths in throwing stones ate ISF.A third witness indicated that this group had cut the
barbed wirecoils on the Gaza side of the fence and moved closer to the separation fence.
According to the same witness, Mohaatmwas approximately thremetresfrom the
separation fence when h&s shot.

The Commissiongathered conflicting accounts eyewitnesses as to the exact distance
Mohammad was from the fence at the time twaskilledi ranging from just a few to over

100 m The Commissiorconsideed that even if Mohamid had cut the barldewire and

moved to a position three metres from the separation fence, he did not pose an imminent
threat of death or serious injury to the ISF at the time he was killed.

1 2.30 p.m., shooting of a university student (22), led to amputation

ThelSF shot 22-yearold university student from northern Gaza in the right hip around 2.30
p.m. as he stood 100 m from the separation fence. He wore a Palestinian flag around his neck
and teld another flag in his handde was standing alone when the ISF soldiers khmot

The bullet entered his right hip and exited through his lower right leg. Due to the severity of
his injury doctors were forced to amputate his right leg ten centimetres below the hip.

The Commissiorfinds that the student did not pose an imminergahof death or serious
injury to the ISF when he was shot.

1 3 p.m, killing of Saadi Abu Salafi6)

SaadiAbu Salah was a 1gearold boy from Beit Hanoun. At around 2.30 p.he moved
towards the fence with a group of approximatelys®young people, soe of whom burned

tyres and waved Palestinian flags. Shortly after burning a tyre and rolling it towards the fence,
he came under fire, causing htmtake shelter on the ground. Saadi and the others in his
group then continued to throw stones at ISF sodiThe ISF then shot Saadi in the abdomen.

The Commission finds th&aadi did not pose an imminent threat of death or serious injury
to the ISF when he was shot.

466. The Commi ssion considers that the following ¢
response tthe demonstrations eastaffthe AkShuhada cemetepn 14 May.

467. The Commissioninvestigated an incident that occurred during the demonstrations in

the early afternoon of 14 May that may have amoun
In the morning ofthat day hundreds of people gathered in the aré8880 m from the fence

at a new demonstarion site eastlod Al-Shuhada cemetery. They chanted slogans, waved

flags, and slung and threw stones towards the ISF soldiers. Young mebuweéng tyres

creating a thick cloud of smoke. They also tried to reach the barbed wire coils. Some of the

demonstrators approached the area up td@Dm from the separation fend&cording to

a witness, at aproximately BD p.m., heavy and indiscriminate shootstgrted from the

ISF, targeting the young men approaching the fence and also those who were on Jakkar road.

The Commission viewed a video in whiatperson in civilian clothes, metres away from a
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sizeable group of demonstrators and cheered on by thexhgfirifle towards the Israeli side

of the separation fence at a distance of between 50 and 70 m from the fence, amid the thick
smoke of the burning tyres. It is unclear whether he was part of a group of militants. Israeli
forces responded to the attackiwiank and gunfire for about 40 minutes, killing 21 people,
including eight alleged members of armed groups, a paramedic and two chidien:
Mohammad Abu AlKheir (15)andlbrahim Ahmad Ali Al Zarga (17).

1 Approximately 1.30 p.mkilling of Said alKheir (15)

Said alKheirwasfromAl Shateed6 nei ghborhood in Gaza
According to an eyewitness who accompanied Said that day, they had gone to the
demonstration near th&l-Shuhadaemetery, east of Jabalia and tlstgod m a sand hill
hundreds of metres from the separation watching the demonstrations. Said was
approximately 500 m from the fence when he was last seen by the eyewitness. Visibility was
good because there were no tyres burning.

The eyewitness told the Commissithatat approximately 1.30 p.nthe ISF started shooting

at the demonstrators and peogtartedfalling. The witness wahit in his right arm. When

he was evacuated he found Said already in the ambulance along with another dead person.
Said had beerhst in the neck.

The Commission finds that Said did not pose an imminent threat of death or serious injury to

the ISF whenhewasshdto t he extent t hat Saidébs death

City.

wa s

r

€

| HL6s principles of d ipredautions are implicatedgdar thp or t i onal ity

parties on both sides of the separation fefite same applies for all others killed in this
incident.

1 Approximately 130 p.m, killing of Ibrahim Al Zarqah (17)

Ibrahim Al Zargé was from Al Tufah neighbourhood h& ISF shot him in the head with

live ammunitionnear the AlShuhada emetery during the above incidenBullets were

being fired in quick succession and there were dozens of injuries in a matter of seconds.
When hit, Ibrahim wa800m from the separatiofence with a group of protestors.

The Commission finds that Ibrahim did not pose an imminent threat of death or serious injury
to the ISF when he was shdto t he extent that Il brahi mdés
i nci dent, | HL & s onpproportionalipyrel precautionsdare siiplicaiddrt i

the parties on both sides of the separation fence.

468. The Commission did not receive any reports of ISF soldiers being injured during this
incident.

Demonstration site East of El Bureij Refugee Campyiay 2018

469. People began arriving at the demonstration site from around 6 a.m. on 14 May. By
approximately 8.30 a.m., hundreds of men, women and children had gathered at the Camp of
Return. Young men burned tyres and threw stones at the ISF.

470. Within the nex hour, ISF soldiers positioned behind the separation fence fired live
ammunition, rubber coated steel bullets and tear gas canisters towards demoR&tiaters.
Commission did not find any indications of any demonstrator being armed at the El Bureij
demorstration site
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471. The foll owing cases are emblematic of the | SF¢
of El Bureij refugee campn 14 May.

1 Approximately 2 p.m.killing of Ahmed Al Odeini (36)

AhmedAl Odeini was a 36/earold poitical and social activistém Deir Al Baldh. The ISF

shot him at approximately 2 p.m. on 14 May as he stood BID m from the separation

fence. Ahmed had joined a group of demonstrators that was throwing stones at the soldiers

and burning tyres. Shortly after the smoke dispeesad visibility improved, ISF soldiers
positioned on sand banks on the | sraeld. side of
group.Ahmedhad not been holding anything in his hands before he was shot by the ISF. The

bullet entered his right buttock dexited through his lower abdomen. He died on a hospital

operating table.

The Commission finds that Ahmed did not pose an imminent threat of death or serious injury
to ISF soldiers at the time that he was shot.

1 Approximately 2 p.m.killing of Talal Mata (16)

Talal Matarwas a 16yearold resident of El Nusseirat Refugee Camp. Basedhen
Commi ssi on 0 s ISk soldierssshoi linain theoheadmetimearound2 p.m. on
14 May as he was standing on a sand hill approximatelyn830m the separatio fence.
Talal stood alongside other demonstrators to obskS#esoldiersand participate in the
protests ISF soldiers fired live ammunition and tear gas at the crowd gattieregjwhile
drones dropped tear gas.

An eyewitnessold the Commissiorhat Talal decided to stay on the hill while he and others

retreated from ISF gunfire. The eyewitness could not find Talal when he returned to the hill
approximately five minutes | ater. The foll owing ¢
Shifa Hospitalmorgue. Talal had arrived at the hospital with a gunshot wound to the head

and died before being admitted to the operating room.

The Commission finds that Talal did not pose an imminent threat of death or serious injury
to ISF soldiers at the time that tvas shot.

1 Approximately 23 p.m., killing of Mokhtar Abu Khammash (23)

Mokhtar Abu Khammash was a -3@arold man from Al Eker area in Central Gaza.
According to an eyewitness, Mokhtmnda friend cut through the separation fence with wire
cutters and crgsed into a desied area on the Israeli side between 2 and 3 p.m. They carried

a wire cutter, kerosene and a lighter. Once on the Israeli side they set fire to an empty berm.
As they were on their way to another empty berm, they saw an ISF soldier apgedyi30

m away. According to the eye witness, Mokhtar and his companion were shot as they were
running back towards the Gaza side of the fence. The ISF soldier shot Mokhtar in the side of
the chest and his friend in the hip. Mokhtar was pronounced deadival at the hospital.

The Commission finds that Mokhtar did not pose an imminent threat of death or serious

injury to ISF soldiers at the time that he was shot. The Commission finds that his conduct did

not meet the threshold direct participationn hostilite® due t o a | ack of bellige
and that his killing was therefore unlawful

1 3 p.m, shooting of a volunteer journalist (25) in the thigh

The ISF shot a 2gearold volunteer journalist at approximately 3 p.Bue to the gunfire,

he was lying on the ground among a large groupevhdnstrators approximately 150 m from

the separation fence. The ISF shot him once he stood up, shattering the bones in his right
thigh.
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472. The Commission finds that the volunteer journalist did not pose an entihreat
of death or serious injury to ISF soldiers when he was shot.

Demonstration site at Khan Younis

473. In preparation for the large crowds expected to attend the demonstrations in Khan
Younis, the HNC established two additional sites: in Abasadaétiah located north of the
main Khuzaa protest site and a aley protest site east of Abu Reidah neighbourhood,
southeast of the main protest Sité.

474. Thousands of demonstrators including men, women, children, elders and entire
families were gathered at themdonstration sites. Theyrived by foot, bus, car, or bike from
nearby villages and neighbourhood®me members of armed groupgre among the
participants but wereunarmed. Tents in all three sites in Khan Younis held events such as
dancing, bread bakg, sports and cultural activities.

475. Hundreds of demonstrators got close to the barbedowitg burredtyres and thew
stones athe ISF. ISF fired live ammunition and tear gas canisters at the demonstrators. ISF
used drones tdrop gas canisters on tipeotesters. Demonstrators attempted to cross the
fence, and were repelled by ISF gunfire.

476. The Commissionc onsi der s t hat the following cases ar
response to the demonstrations at Khan Younis on 14 May.

1 12.30 p.m.killing of Jihad A-Faraa (29)

JihadAl-Faraa was a 29earold from Al-Qararah. The ISF soldiers shot him in the neck at
the Abasan aladidah protest site. His death was declared at hospital. He was shot afte
standing for noon prayers in the courtyafdhe Camp of Retrn, about 300 meters from the
separation fence.

The Commission finds théie did not present an imminent threat of death or injury to ISF
soldiers when he was shot.

1 12.30 p.m.killing of Ahmad Hamdan (27)
Ahmad Hamdan was a 3/#arold from atAmal neichbourhood in Khan Younis. THEF
shot him multiple times in the chest and abdomen with live ammunition. Video footage of
him seconds before he was killed shows that he was standing among a crowd of protestors
with thick clouds of smoke around them. He ywasnounced dead on arrival at the hospital.

The Commission finds thdite did not pose an imminent threat of death or serious injury to
the ISF when he was shot.

1 Approximately 1.30 p.mkilling of Ahmed Al-Shaer (15)

ISF soldiers shot 1gearold Ahmed A-Shaer in the back of his head with live ammunition.
Ahmad was throwing tyres at the time.

The Commission finds that Ahmed did not pose an imminent threat of death or serious injury
to the ISF when he was shot.

578 nitially, these two additional sites were to remain post 14 May 2018, howevenge\closed
after that day and only the Khuzaa site remained.
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1 12.30 p.m.shooting of a taxi driver (22)

The ISF shot @2-yearold taxi driver from the Khan Younis area in the legs at approximately
12:30 p.m.While approximately 50 m from the separation fence and taking cover from
gunfire,he hadpicked up a tear gas canister to throbeitk at the ISF whrehit. He had been
throwing stones at the ISF befdrat The bullet passed through both legs. Although there
were many demonstrators at the site that day, the nearest petionwben he was shot
was approximately 3@0 m away.

The Commissiorfinds that he did not pose an imminent threat of death or serious injury to
ISF soldiers at the time he was shot.

1 2.302.45pm., killing of Mahmoud Abu Taima (23)

Mahmoud Abu Taima was a 3&arold from Khan Younis. Between 2.30 and 2.45 p.m.,
the ISF shot himm the head with live ammunition. Mahmoud was approximately 150 m from
the separation fence when he was shot. He was declared dead on admission tdHospital.

The Commission finds #t Mahmoud did not present an imminent threat of death or injury
to ISF sotliers when he was shot.

Demonstration site at Rafah

477. The demonstrations in Rafah on 14 Magre particularly large and intens$& In

addition to the usual activities, suchsgpeechesart performances and distribution of food,
some demonstrators also burrigiets near the fence to create a smoke screen; cut and pulled
the barbed wire in an attempt to reach the separation fence; and threw stones towards ISF
positions>8!

478. The ISF deployeth largernumberghat previouslyincluding snipers and tank crews
In addition tolive ammunitionthe ISF also fired heavy amounts of tear gas at demonstrators
from vehiclemounted multiple launchers and released tear gas from dines.

479. The Commissionc onsi der s t hat the following cases ar
response tchiedemonstrations at Rafah on 14 May

1 10.45 a.m.killing of Ali Khafajah(21)
480. Ali Khafajah was a university student from Tal-8ultan neighbourhood in Rafah.
ISF soldiers shot him in the head wiitle ammunition around 10.45 a.@ili was talking on
his phone while standing in a crowd about 15Grom the separation fence when he was
shot. The bullet caused severe brain lacerations and catastrophic bleeding. He died at hospital.

481. TheCommission has not found evidence indicating that Ali posed an immhreat t
of death or serious injury to ISF soldiers when he was shot.

T 11amki 'l ing of Modbtassim Abu Lol (20)

Mo 6 t aAbwsliolmvas a 26yearold janitor from Rafah. ISF soldiers shot him in the head
with live ammunition around 11 a.m. The bullet causadtiple skull fractures and severe

59Medical report on file; Affidavit on file.
580videos and photos on file.
581Video on the file.

582\/ideos on file.
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brain | aceration. Mobétassim died at the hospital
shot, he left his home for the demonstration site carrying a toolbox with-éettieg tools.

Bef ore t he | SBsinkhadbkea mhjurédiseveral tivhesdduriag his participation

in the demonstrations, including once withbebbullet in the leg.

Despite thefencecutting tools, the Commissiodid not findt h a t Modtassim posed
imminent threat of death or serious injuo ISF soldiers when he was shot.

482. Due to the large numbers of deaths and injuries, the HNC called for the
demonstrations to end eady 14 May®®3 According to a journalist:

At 5 p.m. the entire perimeter area was evacuated of demonstrators because the

hospitals were overwhelmed and overstretched. Field hospitals and journalists

working at the demonstration sites were told t
to tell people that it was enough and that they should go R&me.

2. Perspectivefrom Gaza Hospitals during 14 May demonstrations

483. Meanwhile, hospitals across the Gaza Strip were in chaos, as doctors and medical
professionals struggled to treat those wounded. According to doctors treating the injured, the
injuries resembled those that would tygdlg be seen during a wag5

484. Accordingto adoctoratone hospjtal fi[ Was a s | a%Ddsgitehaving hat day. o
worked in a number of war zones over the course of his career, he told the Commission that

he had never seen anogrtrhiifnigc d i skeee ntehse dita btstod uht ced pyi th
him, A Te day started calmlybut at around 11 a.m. got going One after the other,

ambulances began arriving 10 seconds after each other with one to four patients in each.

Casualty and triage were complgtel over whel med, at one point ther e
There was one horr¥fic injury after another. o

485. According to him, the injuries were particularly striking:

fiThese cases were very similar, massive open wounds in the lower limbs, which means

skin and musels wereblown ouf bones smashed into a lot of pieogkereas in a

normal car accident a bone was broken int8 piecesand damage to blood vessel

which | eads to vascul ar Wihhepdandychestimjurieshe | i mb i s
either you diefrom it or you survive. With limb injuries, the story is much more

complex. A lot of skin and underlying tissue has been blown out with the force of the

bullet, the bone has been smashed. It is like breaking a stick, there are areas where

the bone has beeshattered. Big holes, damage to blood vesselscular injuries

and nerve injuries that are very difficult to repalthat was the most poignant thing,

the number of extremely similar injuriés.

486. Al Agsa Hospital in central Gaza was similarly overwhelnas patient after patient

was admitted with gunshot wountfOn being asked if any particular cases stood out for

him from that day, one international doctor told the Commisgion dondét r emember man)
patients or names. | mainly remember a bloody massrofu s he ® bones . 0

487. Describing the scenes that day, Dr. MohaadriAbu Mughaiseeb told Al Jazeera:

583Interviews HQI023, HQI042.
584 Interview HQIO31.

585 Interview MBIOO1.

586 Interview TXI001.

587 Interview TXI001.

588 Interview MBIOO1.

589 Interview MBIOO1.
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I will never forget Monday, May 14. In the span of 24 hours, the local health
authorities recorded a total of 2,271 wounded, including 1,359 people injureéeeby |
ammunition... At 3 p.m. we started receiving the first wounded from the
demonstration. More than 300 arrived though the doors in less than four hours. | had
never seen so many patients in my lifeindreds were lining up to get into the
operating theae; the corridors were full; everyone was crying, shouting and
bleeding.No matter how hard we worked, we could not cope with the huge number of
injured. It was too much. Gunshot after gunshot, our team worked for 50 hours
straight trying to save lives.. It brought back the memories of the 2014 war. But
really, nothing could have prepared us for what we saw on May 14. And what we are
still seeing today®®

488. Meanwhile, in Gaza City, Dr. Andy Ferguson, a British doctor who works for Medical
Aid for Palestinims ( MAP) was at Gazaébés | argest hospital, A
what he witnessed:

On Monday 14 May, despite 12 theatres working flat out throughout the afternoon
and evening, at 10 p.m. there were still 70 major orthopaedic cases waiting for
sugeryi most of those with gunshot wounds. By 8 a.m. the following morning, 40 of
these were still waiting, many in agony due to the unavailability of sufficient pain
medications. Even basic suppliegiauze, syringes, surgical gownsvere running
out 9!

489. Another doctor described the scenes at Al Shifa that day in vivid detail:

For a civilian population anywhere in the worldhe number of patients was]

overwhelming. | have never witnessed anything like that on that scale, even in Gaza

in 2014... We were prcting gunshot wounds but over nine hours, from midday to 9

p.m. it was like nothing we had seen bef¢igrom about 2 p.m. there was a solid

wall of noise from the sounds of the ambulances arriving, unloading patients, each of

those was carrying five @ix patients, the triage areas outside emergency department

set up was full é Every square inch of the hos|
was quite overwhel ming, patients were screaminn
adecentanalgesia.Despe ef fortsé to keep family members ¢
was pandemonium with an overflow of extremely
were understandably wanting their own family member to be treatedrfiespriority

was patients with vascular injies because they have about six hours before they will

either die or lose their limbs. Soon all 12 theatres were full and there were too many

patients for the surgeons to see too. Therefore in some cases there were amputations

because t her pative.d/asoaufarreparmwasanlbig issue but there were

not enough surgeons to do the repait%..

490. A senior health official told the Commi ssi on
coll apsed on 14 May. He compared tilhies: burden on Ge

Most victims in 2014 were from bombings, aerial drones, F16s. In 2014, the

situation was clear, the injuries were simple, or deaths. Rarely did we have serious

injuries. Nowadays the situation is completely different. There was a bloodbath on

l4May ¢ | f the situation continued for even half
system in Gaza would have collapsedé | think t
anyone can imagine?

50A1 Jazeera, fAThe past si x mooflitOcteberi20l8)Gaza have been |
591 Medical Aid for Palestinians (MAP), Gaza Humanitarian Briefing (Autumn 2018).
592 Interview HQDGO.
593 Interview HQI041.
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D. 15 May- 11 October2018

491. Between midMay and October, demonstrations were heddheFriday at the five
main protest sites, and from August 2018 at a new, maritime demonstration site in Zikim, in
north Gaza. There were periods of relativeedealation, including during ongoing external
negotiation efforts and religious holidays, faaenple, during the period between Nakba day
and the end of the month of Ramadan (18 M&yune)

492. In addition, from August 2018 onwards, severatsa |l | ed fbaffl e squadso o
di sruption unitso were esYRaftidpans Gedct hvbuigbsual bhe
the separation fence at night included chanting slogans, shouting, and blowing whistles into

loudspeakers, burningyres, damaging the fence, launching homemade fireworks and

firecrackers Theintentionwasclearly to harass the ISF dtaned on the Israeli side of the

separation fenc®® The Commission could not establish whether these groups were

organized orirectedby any politicalfaction or militant group. These activities occurred

outside the demonstration times, at night.

493. At the demonstration sites meanwhile, demonstrators continued to sling and throw
stones, burn tyres, cut the barbed wire and approach the separation fence. The ISF continued
responding to protests with live ammunition and tear gas. Over time the intensity@tcrea
again, with more 1IDs thrown and more damage to and breaching of the separation fence.
Demonstrators claimed that the increased intensity of their actions was in response to the
severity of the ISF use of force against demonstrators. The IDF repbléadtal5 attempts

by Palestinians to cross the separation fence, as well as 24 incidents involving incendiary
balloons and kites.

494. Israel claimed that it escalated its use of force in response to the actions of the
demonstrators, particularly to the uskincendiarykites and balloons. Israeli authorities
attributed deployment use of such kites to Hamas, and launched a number of attacks targeted
at infrastructure it claimed to be associated with the launching of°Rftes.

495. Also in response to the incendjdkites, Israel temporarily closed its crossings with

Gaza halting import of fuel and gas, and reduced the limit for fishing in the sea off the Strip.

The I sraeld. Mi nister of D e:ffieAnss elbosn gt wese ttelde owni dll3e
protests continuerothe Gaza border, including the launching of incendiary balloons and

kites and the burning ofites near Israeli towns, the fuel and gas for the Gaza Strip will not

be rerm®wed. 0

496. Similarly, text messages were shared with the international communitysranmale | 6 s
Coordination and Liaison Administration (CLA) confirming that the closures were in
response to incidents at the fence. A message to the international community from CLA in
July 2018 read:

fiThe fishing zone has been reduced back to 6 nautical effexdive immediately. 2.
Export from the Gaza Strip has been frozen until further notice. 3. Import to the Gaza
Strip is approved only for medical supplies, drugs, food, gas and petroleum. There is
no import to Gaza of construction materials. This is loseaover the past few weeks,
Hamas has sent hundreds of incendiary terror kites and balloons sparking fires which

594 Baffle is both the name for a part of a gun and a verb meaning to confuse.
59 Confidential submission 30.

Haaretz, fAFive Strikes in 24 Hours: Israel Targets Ge
Targetso, (24l sla nsee c2t0ilndendianpRaeecandimatoonsd
57Thetheami ni st er of defense tweeted, @AOur policy is clear

answered with an immediate painful reaction. Hamas is responsible and Hamas will pay. Our
response to thkite terrorism will arrive soon, not when it is convenient for Hamas, but rather when it
serves us 0, httosd/twiitar.com/AviyBoil Berman/gtatus/10511292368058@8547
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burnt hundreds of acres of agricultural land. Israel will no longer allow Hamas to
terrorize Israeli citizens by damaging their source oflih@d.0

Deathsand injuries

497. The Commi ssion considers that the following ¢
response to thdemonstrations in differerdgreas of the Gaza Strip that the Commission
investigated during the time period (M&ctober 2018)

1 8 June, killing ofimad Abu Drabi(20), North Gaza

Imad Abu Drabi was from Beit Lahia. He was shathi@headwhile at the protest site in east
JabaliaAn eyewitness who was with Imad and other protestmisday told the Commission
that on Friday 8 Jumthey arrived at around 1 p.m. at Abu Safitaround 4.30 p.m., while
they were standing at a distance of approximately 100 meters from the barbezbigra
shot range out andhad fell to the grounglblood drippng from his head A number of young
men carried Imad to an ambulance. He died at hospital.

The Commission finds that Imad did not pose an imminent threat of death or serious injury
to ISFsoldiersat the time he was shot.

1 22 June, killing o0sama Abu Khatgf27), Khan Younis

ISF soldiershot27-yearold Osama Abu Khatdretween the chest and abdomen with live
ammunition during his participation in the proteste died at hospitalwo days laterThe
Commission analysed videos showing Osama and other protestors close to the barbed wire
coils, at around 7 p.m on June 22nd.one video, a single gunshot is heard and Osama is
thenseen lying on the ground while paramedics rush to him. Osama and other prbtagtors
been cuttinghe barbed wireoilswhen he was shot.

The Commission findshat he did not pose an imminent threat of death or serious injury to
ISF soldiers at the time he was shot.

1 29 June, kiling oMohammad El Hamaydah (24), Rafah

Mohammad El Hamaydah was a policeman feb8haburah Refugee Canft.around 5.30

p.m. on 299une, Mohammad and others started moved north, closer to the separation fence,
and the ISF started shooting. Mohammad fell to the ground. Video footage indicates that
Mohammad was shot while pulling the barbed wie.was transferred to hospitahving

beenhit by a bullet in his abdomen and another in his left thigh. He died from haemorrhagic
shock and abdominal organs lacerations.

The Commission finds that Mohammad did not pose an imminent threat of death or serious
injury to ISF soldiers at the time ks shot.

1 13 July, killing ofAmjad Hamdonah (19), North Gaza
At 7 p.m. on 13 July, ISF soldiers shot with live ammunition Amjad HamdfroahJabalia
in his right knee while he was protesting at the Abu Safia site and standindréfh the
separationdnce He suffered from bone fragmentation and vein damagea result, Amjad
went through several surgical operations and remained in hospital until he was transferred to
Makassed Hospital in Jerusalem for about two weeks until he died on 7 September 2018

The Commissiorfinds that Amjad did not pose an imminent threat of death or serious injury
to ISF soldiers at the time he was shot.

1 20 July, killing of Mohammad Badwd@6), Gaza city
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On 20 July at 7 p.m., Mohammad Badwan was among a crowd of mémghstdnes at a
gap in thewhite walls at Karni crossing. ISF soldiers shot him in the chest, and he was
pronounced dead on arrival at the hospital.

The Commission finds that Mohammad did not pose an imminent threat of death or serious
injury to ISF soldeérs at the time he was shot.

1 27 July, killing of Ghazi Abu Mustafa (43Xhan Younis

On 27 July, ISF soldiers sh@hazi Abu Mustafa, father of six childrend mechanic from

Khan Younis Districin the head with live ammunitioitle had previously beeshad in the

left kneein June 2018while he was standingome500 meters from the separation fence
Since thafnjury he walkedon crutches. Ghazi wasith his crutches when he was hit on 27

July, sitting under an olive tree approximately 1200 meters fronthe separation fence. He

was transferred to the Gaza European Hospital and declared dead 30 minutes after his
admission The Commission reviewed a video documenting the moment Ghazi was shot:
Another protestor is seen rolling a tyaad thatprotestor isshot in the foat The bullet
ricochets off the ground and hits Ghazi.

The Commissioriinds that Ghazi did not represent an imminent threat of death or serious
injury to ISF soldiers?®

1 3 August killing of Ahmad Yaghi (26)GazaCity

At approximately 7.4@.m., ISF soldiers shot Ahmad Yaghi in the chest as he was protesting
approximately 100 m from the fencEhe bullet penetrated his chest and exited through his
back. Ahmad had on previous occasions been involved in burning tyres, throwing stones and
cutting the barbed wire coils.

The Commission has reasonable grounds to believe that Ahmad did not pose an imminent
threat of death or serious injury to ISF soldiers.

1 10August2018, killing of Ali al-Aloul (55), Rafah

Ali al-Aloul was fromShaboura Refugeeatp and a father of seven childréi. attended

the protests east of-8hawkah village, east of Rafah, on a weekly basis and often led the
afternoon prayerOn 10 August, ISFoldiersshot him with live ammunition to the chest
while he was proteistg 100m from the separation fence. He was transferred to the European
Hospital and died from haemorrhagic shock and organ lacerations.

The Commission has reasonable grounds to believe that Mohammad did not represent an
imminent threat of death or serious injuo ISF soldierat the time he was shot

1 18 September, killing of Mohammad Abu Naji (33), North Gaza

ISF soldiersshotMohammad Abu Najiresident of Beit Lahiawith live ammunitionin the
chestHe was married and a father of two childré&t.around 400 p.m, he went with his
colleages to the Erez crossing. Mohammad was sitting under an iron column, 300 m away
from the separation fence, in the corridor leadtogthe crossing.A sourcetold the
Commission that hbeard a gunshot and then saw Mohammadudh wassevenmeters away

from him, putting his hands on his chest, to stop bleeding emanating from his chest.
Mohammadwas transferred to the hospital where he died.

136

%This case serves as another example of the grave

status, as well as firing live weapons into a crowd of civilians.

C

(0]

n

<



A/HRC/40/CRP.2

The Commissionhas reasonable grounds to believe that Mohammad did not represent an
imminent threat of death or serious injury to ISF soldiers.

1 24 Septemberkilling of Mohammad Abu Sadiq (22), North Gaza

ISF soldiers shoMo ha mmad Abu Sadi q f Cioyrduridglthe Bikinmt eed i n Ga:
maritime protest sitdvlohammad was burning tyres andaing stones at the soldiers. At

around5.50 pm, Mohammad and other protestors backed awaytotear gas and stood

about 150 m away from the separation fence. Mohasnmas then hit in the back of his head

and fell on the ground¥oung men carried him, &k him toan ambulance and from there to

the hospital where he died.

The Commission has reasonable grounds to believe that Mohammad did not represent an
imminent threat of death or serious injury to ISF soldiers.

1 28 September, killing of Mohammad Inshék8), Khan Younis

On 28 September 2018, ISF soldiers shoyé&&rold Mohammad Inshasi in the abdomen
during hispatrticipationin the protests in Khuzaa. He was pronounced dettteiBuropean

Hospital an hour lateMohammad was approximately 500 m awayfrom the separation

fence when he was shot. He was chanting slogans and approaching the fence, among tens of
other protestors.

The Commissionhas reasonable grounds to believe that Mohammad did not represent an
imminent threat of death or serious injuoylSF soldiers.

12 October2018

498. About15,000 people attended the demonstrations of 12 October, marking the-twenty
ninth week ofdemonstrationsand participated in activities at the teatslflying Palestinian
flags. At all five sites, a minority odemonstrators burned tyres close to the fence, threw
stones, flew incendiary kites and balloons andlmaughbarbed wire coils. Demonstrators
breached the separation fence east of Al Bureij, central Gaza Strifvedvidlaka area, east

of Gaza City.

499. ThelSF claimed that demonstrators also planted explosive devices at the Téiece
Commission viewed some related videos, including of explsstmut did notfind them to
be during protest times or at protest sites.

Deaths andinjuries
500. Across all sites that day, Israeli forces used live ammunition, rudaaded bullets
and tear gas, killing sevedemonstratorsAt least 136 others wereownded by live

ammunition, and another 50 by bullet fragmentation or shrapwel were injured by rubber
bullets and another 5 by gas canister
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Total injuries during the demonstrations in Gaza, 12 October 2018
injuries by type of weapon

Rubber bullet

. Shrapnel

Source: UN Commission of Inquiry
on the 2018 protests

Demonstration site East of El Bureij Refugee Camp, Central Gaza

501. At the demonstration site east of El BurBgfugee Camp, between38 and 515

p.m., a group of demonstrators made a hole in the separation fence. The ISF claimed that the
demonstrators detonated an IED at the fence, setting part of the fence on fire and enabling a
group of demonstrators to apprbam|SF sniper post in Israeli territos?® The Commission

has not found information to suggest that demonstrators detonated an IED at the fence on 12
October 2018. However, multiple videos reviewed by the Commission show demonstrators
cutting the securitfence with what appear to be axes, machetes, and other tools. Numerous
demonstrators crossed into the Israeli side, with some also heading in the direction of the
sand berm& Approximately 20 demonstrators climbed through the fence onto the Israeli
sidenear cement cubes and ISF positioned on berms. ISF responded with live fire, causing
most of the group to retreat back to Gaza territory.

502. TheCommi ssi on considers that the following <cas
response to the demonstrations eastl &eij Refugee Camp on 12 October.

T 525pmki I 1'ing of Ahmad Abu Nadéim (17)
Ah mad A b was ahaoigithgroup of demonstratofsom the incident described above

who cut the separation fence. While most retreated to the Gazargidehe ISF respord,
Ahmad from the Nuseirat refugee capmremained on the Israeli side with at least one other

9Tji mes of I srael, il DF kills three Ganampsowhdq 1Rl ow hol
October2018).
600V/ideos on file.
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demonstrator. Israeli forces allege that Ahmad approached an Israeli soldier with a knife, and

wasthenshot by Israeli forces at poibtank range®! Eyewitnessaccountstaken by the

Commissionare contradictory. According to one, a group of armed Israeli soldiers

approached Ahmad, who was on the ground, unarmed; when he reachednulsraeh

sol dierds arm, the soldier ademagwittessmowasi| t i pl e t i me
nearby was shan the leg. Another witness alleged that Ahmad was shot while he was

running awayYet arother witness told the Commission that Ahmad had his hands raised in

the air when an ISF soldier shot hinausing him to faldlown According tothis witness

two other soldiers appeared and shbmadmultiple times while he lay on the ground.

Given these different accounts, the Commission was unable to make a finding as to whether
Ahmed constituted an imminent threat to lifieserious injury to Israeli forces when he was
shot.

503. Fol I owi n giling,dozend df demonstrators tried to breach the security fence
and the ISF responded with heavy gunfire, Killitthg following three Palestiniansand
injuring many others.

1 5.25p.m, killing of Ahmad El Taweel (22)

Ahmad El Taweel was a day labourer from El Nusseirat Refugee Camp. He had previously
been shot in the right leg on 30 March at the demonstration site east of El Bureij. He attended
the demonstration again on 12 Octgbeith his 14yearold nephew. The ISF killed him

with a shot to the chest. He died instantly.

The Commissiorfinds that Ahmad did not pose an imminent threat of death or serious injury
to ISF soldiers at the time he was shot.

1 5.25 p.m, killing of Mohammad Ismail (29)

Mohammad Ismail was among those killed when the group crossed the separation fence and
were fired upon by the ISF while on the Israeli sililecording to an eyewitness, he had run
back to the Gaza side of the fence when he was shot. Hell@dsakout 50 m from the fence

as he lay on the ground among a group of people. He was lying down, the bullet entered his
back lower side and exited near his shoultkerdied the same day.

The Commissiorfinds that Mohanmad did not pose an imminent thteaf death or serious
injury to ISF soldiers at the time he was shot.

1 5.25p.m, killing of Abdullah EI Daghmah (25)

According to an eyewitness who crossed the separation fence with Abdullah, he had pushed

a tyre through the hole in the fence. Demonstsaget fire to tyres on the Israeli side, creating

thick black smoke. Abdullah was taking selfie photographs of himself on his teleptene. T

witness lost sight of him and a few miea later heard a series of gunshots. Immediately he

saw some men shoutimgmar t yr ! 6 and carrying Abdull ahds body
According to another eyewitness, an Israeli soldier had ordered Abdullah to return to the

Gaza side of the fence and he had refused. The soldier then shot Abdullah as he turned

towards the fencébdullah was shot in the abdomen at approximate®s 5.m. He was

pronounced dead at Al Agsa hosptial the same day.

601 Times of Israel, Gazan was killed at close range after rushing soldier with a knife, (12 October
2018).
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TheCommission finds thatlespite minor discrepancies in accounts of the incidéaiullah
did not pose an imminent threat of deathericus injury to ISF soldiers at the time he was
shot.

504. In addition to the four demotrsators killed east of ABureij, three others were killed
east of Gaza city and east of Rafah southern Gazad@trlj2 OctoberThat day some 154
demonstrators were injed with live ammunition, including a number of children.

Demonstration site Abu Safia, North Gaza

505. In North Gaza, the demonstrations were held at the main site, the Abu Safia area, east
of Jabalia. Eyewitnesses and video footage posted on the officialtevelbthe HNC show
scores of civilians walking calmly towards the demonstration site. Most people gathered
either in the tent area or stood or sat on high ground area around 700 meters from the
separation fence. A third group of demonstrators assencliedr tothe separation fence.

On occasion, the smoke from burning tyres was so thick that the separation fence could not
be seen.

506. Numerous young Palestinians slung stones at ISF positions with slingshots. Some
managed to breach the barbed wicdls and walked triumphantly but calmly through the
opening towards the main fence. The ISF used live fire and tear gas against the demonstrators.
A large group of young people managed to reach the main fence, and one managed to climb
part of it.

Demonstration sé& Makala, Gaza City
507. Atthe demonstration site in Gaza City, the ISF shot and killed two people and injured
dozenswith live ammunition, among them four women and-ge@rold boy and two 14

year old boys.

508. The Commissionconsiders that the following cases @ e mbl emati ¢ of the |
response to the demonstrations in Malaka on 12 October.

1 5.50 p.m, killing of Afifi Mahmoud Afifi (18)
Afifi Mahmoud Afifi was an 18yearold resident of Gaza City. The ISF shot him in¢hest

while he was withdozens of youngpeople near thbarbed wire coilssome setting fire to
tyres, others throwing stones at Israeli soldiers. Together with a friend, Afifi walked towards

the barbed wirecoils. Around 6 p. m., Afifids friend saw fiwv
Shortly thereatr, he heard another shot and saw Afifi falling down next to him. The
Commi ssionébés investigation found that at the tim

midst of a crowd of protestors approximately 30 m from the separation fence. Smoke from
burningtyres was thick. On the stretcher, a bullet hole was visible in his upper chest.

The Commissiorfinds that Afifi did not pose an imminent threat of death or serious injury
to thelSF at the moment he was shot.

Demonstration site Rafah

509. At the demonstratimsite in Rafah, 27 Palestinians were injured with shrapnel or live
ammunition among them two women and ay@arold boy. A videoreviewed by the
Commission showed a group of young Palestinians sitting on a small earth hill near the
separation fence shong), waving a Palestinian flag, surrounded by smoke from burning
tyres.Sizable numbers of peoplre seertlose to the separation fence. In another sequence,
demonstrators pulled away a section of barbed wire.

510. The Commission considers that the followioga ses ar e embl ematic of t
response to thdemonstrationgé Rafah on 12 October.

1 5.35 p.m,killing of Tamer Abu Armana (21)
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TamerAbu Armana was a 2§earold from Rafah. The ISF shot him in the neck with live
ammunition.Just before Tamer wasathhe was helping drag a burning old refrigerator that
was releasingdark smoke. Visibility around Tamer was not good due to the smoke.
Corroborated videof the moment after he wast shows him unconscious with blood all
over his head immediately aftee is shot. Tamer was pronounced dead on arrival at hospital.

According to his medical report, the cause of death was complication of lacerations of neck
structures resulting in haemorrhagic shock, due to a bullet shot to his neck.

The Commission finds &t Tamer did not pose an imminent threat of death or serious injury
to ISF soldiers when he was shot.

1 Afternoon,injuredwoman (36)

In the late afternoon, the ISF soldiers shot-g@&8&rold woman in her right hand at the Rafah
protest site, while she wéiirning tyres witha group of men and women close to the fence.
At the time she was shot, heavy smoke was emanatingtfretyres. The woman told the
Commission that she burned tyres to protect men who were trying to cut the fence

The Commission findthat she did not pose an imminent threat of death or serious injury to
ISF soldiers when she was shot.

13 Octoberi 31 December2018

511. Thedemonstrationsontinued each Friday at the five demonstration sites throughout
2018, as well on othatays at th&ikim beach site in North Gaza, during this third phase of
the demonstrationsee context section)

1 15 October, killing of Sadam Shlash (28), North Gaza

Sadam Shlash from Jabalia camp, was shot and killed during the Maritime demonstrations in
North Gazanear the Zikim aredAt around 330 p.m. on 15 October, he went to the sea shore

of Beit Lahia, opposite of the Israeli military site of Zikim, to participate in the protests. At
around 515 p.m., Sadam and other demonstrators were throwing stonessatdiees from

the beach, while live bullets were fired at them. Sadam fell to the ground. Some of the young
men immediately carried him away. Sadam was bleeding from his upper right thigh and the
pelvic area, and he saidil&lp me, my injurys seriou8. He was carried with the help of

some young men and a paramedic on stretchers to the ambulance where they transferred him
to the hospital where he died later that evening.

The Commission finds that Sadam did not pose an imminent threat of death origgrigus
to ISF soldiers when she was shot.
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VIl . Protected Groups

A. Children

512. Between 30 March and 31 December 2018, the ISF killed 47 children, of whom 34
were killed in the course of the Great March of Return demonstrations inf3aza.

513. 32 of these chileen were killed by live ammunitionnladdition, two children, 15
yearold Jamal Afana and 3fearold Ahmad Abu Habel died after being hit in the head with
gas canisters.

514. The youngest child who was killed during the demonstratidhsjad Yasser Sabri
Abu Abed wasfour years old. On 7 December, he died as a resulbjafies caused by
fragmentation from live ammunition fired into a crowd of demonstrators approximately 250
m from the separation fence.

Total injuries to children during the demonstrations in Gaza
injuries by type of weapon, 30 March - 31 December 2018

. Gas canister
. Live ammunition

Rubber bullet

. Shrapnel

Source: UN Commission of Inquiry
on the 2018 prolests

515. The Commission investigated the following emblematic cases of children killed
during the demonstrations:

1 Ibrahim AbuShaar (17)

On 30 March, at approximately 3 p.m., the ISF shot Ibrahim in the back of the head as he
walked away from the barbed witeilstowards the Camp of Return, south of the Red Tower

in Rafah. Ibrahim was approximately 7@00 m from the separatidence. Due to his large

head wound Ibrahim died almost instantly. Prior to being shot, Ibrahim and his companion

602 |n total, 35 children died. One additional child, Azzam Hilal Oweida was killed on 27 April, from
awound to the head. The Commission could not establish whether the wound was caused by a hit by
a tear gas canister; a blunt object such as a stone slung by another protestor; or by shrapnel. As a
result, it makes no finding.
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had been throwing stones at ISF soldiers on the Israeli side of the fence. According to an
eyewitness, ISF soldiers had spoken to the boygaiic over a loudspeaker, saying:G o
home, donét I|Attkettimetthathe wakl shobavisibilify was good.

The Commission finds that Ibrahim did not pose an imminent threat of death or serious injury
to ISF soldiers when he was shot.

1 AhmadAl Aayidi (17)

Also on 30 March, the ISF shot-/@arold Ahmad Al Aayidi in the head as he walked away
from the separation fence towards the Camp of Return at the demonstration site east of El
Bureij in central GazaAccording to an eye witness, Ahmad amd friend arrived at the
demonstration site at approximately 12.30 p.m. Six Israeli soldiers were positioned on the
other side of the fence, as well as a military utility vehicle that was firing tear gas at
demonstrators. At one point, Ahmad and the aststopped on JakkRioad next to the
ambulances and 300 m away from the separation fence. By aroditdpl., the witness

and Ahmad began to walk away from the fence towards the Camp of Return. The ISF then
shot Ahmad when he was 4800 m from the fece.According to the eye witness, Ahmad

was holding his hand and was shot while 1sdthtence talking to hirhhmad was evacuated

to Al Agsa, then Al Shifa Hospital, then 12 days later transferred to hospital in Ramallah. He
died of his injuries on 5 Augtis

The Commission finds that Ahmad did not pose an imminent threat of death or serious injury
to ISF soldiers when he was shot.

1 Hussein Madi (13)

The following week, on 6 April, the ISF shot-¥8arold Hussein Madi in the abdomen at

the Malaka demonsition site east of Gaza City. According to an eyewitness, at
approximately 23 p.m., Hussein had crawled on his stomach up to the rolls of barbed wire,
which had been cut. He had a rope with him, and he tied the rope onto the barbed wire, then
fled back béind a tree near the water reservoir. Although he was shot at while he ran, he was
not hit. He reportedly waited behind the tree for a few minutes, and when he came out, he
was shot immediately with a single bullet. According to testimony, there was mingar
before the shots came.

The Commission finds that Hussein did not pose an imminent threat of death or serious injury
to ISF soldiers when he was shot.

1 AlaaEl Zamli (15)

Also on 6 April, at approximately.80 p.m., the ISF shot 3fearold Alaa Yihyalsmael El

Zamli from Al Shaboura camp in Rafah in the neck with live ammunition asdoel among

a crowd approximately 80 m from the separation fence. According to an eyewitness, the ISF
used a laser sight to locate and target Alaa because of denseasrddikaited visibility.

The Commission finds that Alaa did not pose an imminent threat of death or serious injury
to ISF soldiers when he was shot.

1 Mohammad Ayoub (14)

On 20 April, the ISF shot }earold Mohammad Ayoub from Jabalia Refugee Camp in the

head at the demonstration site east of Jabalia. Mohammad was at least 200 m from the
separation fence when the | SF shot him. A video o
media, leading the UN Special Coordinator for the Middle East Peace Procdgsdayic

Mladenov, and the European Union to call for the Israeli authorities to investigate the

shooting.
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In response, the ISF stated that Mohammad was killgte trying todamage the security
fence; howeveiit is clear from the video that he was faorfr the separation fence when he
was shotEven if Mohammad had been previously trying to damage the security fence, that
act alone would not pose an imminent threat to life or serious injury to ISF soldiers.

The Commission finds that Mohammad did not pmseémminent threat of death or serious
injury to ISF soldiers when he was shot.

1 lzzedine Samak (13)

Izzedine Samalvas a 13yearold from El Bureij Refugee Camp. He died after the ISF shot

him in the abdomen on 14 May, around 10 a.m. According to awigyess, Izzedine and

some friends had been throwing stones, including by sling, at a group of around ten ISF
soldiers 150 m away, on the other side of the separation fence. Once they ran out of stones,
Izzedine and his companions went back towaalskarRoadand filled a sack with more
stones from a quarry. On their way back to the demonstration area, they stopped to rest about
150 m from the fence and 3@0 m fromJakkar RoadThe ISF soldiers shot I1zzedine as he

sat on the sack with his back to tren€e. Izzedine slumped over and fell off the sack,
bleeding profusely. He was admitted to the hospital in a critical condition and died during
emergency surgery.

The Commission finds that 1zzedine diot pose an imminent threat of death or serious injury
to the ISF soldiers when he was shot.

1 Wisal SheikhKhalil (14)

Wisal SheikhKhalil was a 14yearold girl from Al Maghazi Refugee Camp. The ISF shot
her in the head in the early afternoon of 14 May when she was approximately 100 m from
the separation ferec The gunshot entered the right side of her skull and exited from the left
side of her skull. She died instantly.

According to an eyewitness, Wisal had approached the separation fence several times. On
one occasion, she laid a Palestinian flag on thergtan front of the fence and knelt to pray
before hanging the flag on the fence. She carried on with this activity even though soldiers
told her to retreat over a loudspeaker and fired warning shots. On another occasion on the
same day, she approached fitrece with wire cutters before retreating as a result of tear gas
and more warning shots from ISF soldiers.

| mmedi ately before she was shot, Wi sal had
she wanted to cut the fence. Wisal and her companioffréqdently approached the fence
together in the past, throwing stones at ISF soldiers and burning tyres.

On the day the ISF shot Wisal, she was at the front of a group of approximately 100 young
people, mostly male, who were throwing stones at soldeustihg them with slogans and
burning tyres to obstruct their field of view. Before shooting Wisal in the head, the soldiers
had been consistently firing tear gas and
limbs in an effort to deter them fronparoaching the fence. Although the protesters would
retreat on occasion, they continued approaching the fence throughout the day.

The Commission finds that Wisal diebt pose an imminent threat of death or serious injury
to ISF soldiers at the time thdteswas shot.

516. On 14 May, the ISF also killed:

Said alKheir (15), gunshot to the head

Saadi Abu Salah (16), gunshot to the abdomen
Ibrahim atZarga (17), gunshot to the head
Talal Matar (16), gunshot to the head
Mahmoudal-Gharabli(15), gunshot to the hda
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517. The Commissioninvestigated each of these cases and found that none of these
children posed an imminent threat of death or injury to ISF soldiers when they wefgeshot
section on 14 May)

1 Bilal Ashram (17)

On 15 May, the ISF shot dyearold Bilal Ashramfrom El Nusseirat Refugee Camp twice

as he was running away from the separation fence towards the Camp of Return at the
demonstration site east of El Burdigccording to an eyewitness, the first shot hit Bilal in the

leg, causing him to fall forwardAs he struggled on the ground, ISF soldiers shot him a
second time in the chest. Bilal was pronounced dead on arrival at the hospital. Prior to being
shot, Bilal had been throwing stones at ISF soldiers. The ISF soldiers who shot Bilal were
positioned on brms overlooking the demonstration area. Bilal was easily visible as he was
running away from the separation fence.

The Commission finds that Bilal did not pose an imminent threat of death or serious injury
to ISF soldiers when he was shot.

1 Haytham Jamg14)

On 8 June, the ISF shot-¥&arold Haytham Jamal in the abdomen at the demonstration site
in east Rafah. He was killed with a single shot as he stood in a crowd watching the ISF fire
tear gas at another group of demonstrators.

The Commission findshat Haytham did not pose an imminent threat of death or serious
injury to ISF soldiers when he was shot.

1 Yasser Abu Naja (11)

On 29 June, the ISF killed dfearold Yasser Abu Naja with a shot to the head in Khuzaa,
Khan Younis District at around30 p.m.At the time of the shooting, he was hiding with his
two friends behind a damaged bin approximately 1200 m from the separation fence and

70 m away fromdakkar RoadThe children had been chanting slogans at theA&arding

to one source, visibilityvas clear. Forensic analysis conducted by the Commission suggests
that the victim was shot with one higelocity bullet from a near distance.

One source reported th#ta s ser was shot during an fAdattempt to
coilsd . T h e esphatag@ghs af a ypung boy near the wired fence, but the Commission

is not satisfied that the photographs are of Yasser AbNajd as his face cannot be

recognizable and the clothing worn by the child do not match the ones seen on his

resuscitation tdb. Other eyewitnesses interviewed by the Commission mentioned that the

child was hiding with his friends behind an old bin and not attempting to cut the fence.

The Commission finds that even if Yasser had been causing damage to the barbedswire
thatwould not have in itself posed an imminent threat of death or serious injury to the ISF at
the time that he was shot.

1 Othman Hilles (14)

On 13 July, the ISF killed 1gearo | d Ot hman Hil l es from Shujabdiya wi
as he attempted to clinthe separation fence at the Malaka demonstration east of Gaza City.

A video of the incident showed a group of girls and one other boy waving Palestinian flags.
No one visible in the video is slinging rocks or burning tyres, indeed no one is holding
anytting apart from the flags. Visibility was generally good, although with some smoke on
occasion. Othman was unarmed and not carrying anything. He was clearly visible in a white
shirt and had been walking back and forth in front of the fence, touching @casion. At

one point, he took a step up onto the fence. When he took a second step up, he was shot in
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the chest and fell back off the fend¢ée died shortly thereafter in hospitél.video of the
incident can be viewed®on the Commi ssionés

The Gmmission finds that Othman did not pose an imminent threat of death or serious injury

to ISF soldiers when he was shot. The Israeli Military Attorney General (MAG) ordered a
criminal i nvestigation into Ot hmbmeaiRuled eat h
of Engagemenrfi?* The Commission asked for, bdid notreceive an answer regarding the
outcome of the investigation.

1 Majdi al-Satari (11)

Majdi al-Satari was an t§earold child from AFShabourah Refugee Camp, southern Gaza
Strip. On 27 Ju, he was shot in the head by live ammunition by an ISF sharpshooter while
attending the protest east of@hawkah village, east of Rafah.

Majdi died ofsevere brain laceratiomghile he was in the ambulance that transferred him to
the hospital Accordirg to one witness, it was the first time Majdi participated in the
demonstrations.

On the evening that Majdi was shot, thousands took part in the protests. On the Israeli side
of the security fence there were small sand berms on which ISF soldiers wewt qood a
number of military vehicles. On the Palestinian side there were young men setting tyres on
fire and throwing stones, some of them were close to the fAncerding to one eyewitness,

at approximately 80 p.m., young men approached the fencd, lzggan cutting part of it

and pulling it away. The ISF started shootiAgsource said that there were two sniper shots,

one hit the |l eg of one of the persons cutti

Majdi was shot while standing and obseérg these events about 100 m away from the
security fence.

The Commission finds that Majdi did not pose an imminent threat of death or serious injury
to ISF soldiers when he was shot.

T Mo 6 nHams(16)

On 27 JulyMo 6 mi n , aHl&yearold resident ofRaah, went to the protest site with

some relatives. Some demonstrators approached the fence, burning tyres and throwing stones
andaccording to one source, cutting and pulling the fence. On the Israeli side, the ISF were
stationed near the communications/és and one or two army utility vehicles were visible

near the separation fence. At approximateB05.m., the ISF began firing live ammunition

websit

ng th

at this group of protestors, as they approached t

standing amongst thigroup.

According to one eyewitnesdylo 6 mi n stayed in hi s position hol

flag.Accordi ng t o ot hwvaswithsaonumber efsypungveed caitimg the
barbed wire coils and burning tyres. The ISF opened fire towards the men andnidoys
Modmin fell The 1 BE& g withtivedhominitionnin the upper part of
the chest near his right shoulder. He died the following day,lefEnorrhaging and damage
to internal organs of the chest.

The Commission has not been abledte t er mi ne whet her Modmin was mer

place, holding a Palestinian flag, or cutting the barbed wuails at the time he was shot.

Howevereven i f Modmin had been cutting the barbed w
initself would nothave nt ai |l ed that Moémin posed a threat of

ISF at that time.
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The Commission finds thid o 6 ndlid not pose an imminent threat of death or serious injury
to ISF soldiers when he was shot.

1 Muath Souri (15)

Muath Souri was a gear-old from El Nuseirat Refugee Camp. In the early evening of 3
August, ISF fired live ammunition towards demonstrators who had congregatdah at
Husniya hill, approximately 300 m south of the main demonstration site east of El Bureij.
According to an eyeitness, demonstrators had cut the barbed wire coils and moved several
metres towards the separation fence. An Israeli armoured vehicle arrived and fired shots at
them. At around .25 p.m. the eyewitness saw Muath lying injured on the ground at the foot
of the hill, approximately 30 m from the separation fence. The witness evacuated him along
with others. Muath had been shot in the lower abdomen with live ammunition. He was taken
to Al Agsa Hospital and died of his injuries on 4 August.

The Commission hasot been able to determine whether Kfusas involved with efforts to
cut the barbed wire coils. Even sbetCommission does not find that Muath posed an
imminent threat of death or serious injury to the ISF at the moment he was shot.

1 Subaib Abu Kashef @)

The ISF shot 1&earold Suhaib Abu Kashein the neck with live ammunition at the
demonstrations site in Khan Younis on 3 Augwstere he had crossed the barbed wire
together with other youths. He was hurling stones at the ISF from a distance ofrapfetyx

20 m from the separation fence. The ISF opened heavy fire on the group, strikinly. Suha
Suhaib was transferred to-Ahli hospital in Hebron where he remained for two weeks. He
returned to Gaza and was admitted to the intensive care unit atribygeBn hospital, but
was pronounced dead on 15 September.

The Commission finds that Suhaib did not pose an imminent threat of death or serious injury
to ISF soldiers when he was shot.

1 Bilal Khafaja (16)

At around 5 p.m. on 7 September, at the demonsiraite east of Rafah, the ISF shot 16
yearold Bilal Khafaja in the chest as he was approximately 300 m from the separation fence,
walking towards it. He died from his injuries the same day.

According to an eyewitness, there was a heavy presence of itBE tsraeli side of the fence

on the afternoon that Bilal was shétgroup of protestors had been burning tyres, throwing
rocks and launching incendiary kites near the fence, which started a fire in an ISF
communication tower. ISF vehicles respondefiriryg live ammunition and tear gas towards

the demonstrators. Photographs show heavy smoke fire and tear gas that afternoon.

While the demonstrations were certainly chaotic and threatening on the afternoon of 7
September, the Commission does not find Bital posed an imminent threat of death or
serious injury to ISF soldiers when he was shot.

1 Ahmad Abu Tyoor (16)
On 7 September, ISF soldiers shotys&rold Ahmad Abu Tyoor in the thigh as danced

a traditional Palestinian dance alone with his handde air, around 125 m from the
separation fence. The bullet severed his femoral artery and he died of his wounds the

followingday A vi deo of the incident can %e viewed on
605 \www.ohchr.org/coioptprotesteportt i t | e of vi deo: ifiLet hal force used
posing i mminent threato.
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Accordingto an eyewitness, Ahmad was wkhown tothe ISF soldiers since he regularly
attended the demonstrations and burned tyres. According to theeyaminess, prior to
dancing in front of them, Ahmad had thrown stones at the ISF, although none had reached
the ISF position.

The Commission finds &t Ahmaddid not pose an imminent threat of death or serious injury
to ISF at the time he was shot.

In September, the Israeli authorities stated that an investigation into the killings of Bilal and
Ahmad would be conductddee the below section on acctability).

1 Mohammad Hoom (14)

On 28 September, ISF soldiers sbhammad Hooma 14yearold boy from El Bureij
camp in the side of his chest as he was running away from the separation fence. The bullet
impacted his heart and he died on the way to tspital.

According to an eyewitness, Mohammad had earlier joined a large group of demonstrators
that was trying to rescue a smaller group of demonstrators pinned down by heavy ISF gunfire
about ten metres from the separation fence near Wadi Abu Qat8sosoldiers opened fire

on Mohammadds group as it approached the fence.
gun also came towards Mohammadés group and
addition, approximately ten ISF snipers positioned themselvd aci ng Mohammado6s

Mohammad and others began to run away from the fence in an attempt to escape the heavy
ISF gunfire.

Mohammad was approximately 250 m from the fence, fleeing towkaidsar Roadwhen
ISF soldiers shot him. Mohammad had beenyoagra bag of seeds when the ISF shot him.

The Commission finds that Mohammad did not pose an imminent threat of death or serious
injury to ISF soldiers when he was shot.

1 Nasser Mosabeh (11)

On 28 September at approximately 5 p.m., the ISF shgeatold Nasser Mosabeh in the
back of the head with live ammunition at the demonstration site in Khan Younis. Nasser was
transferred to the Gaza European Hospital where he was declared dead.

On that day, Nasser had been helping his two volunteer paramedis isting injured

people at the protest site towardiskkar RoadHe would bring saline water bottles to
paramedics and would keep his distance to 150 m from the fence. Protestors burned tyres
approximately 76100 m from the fence impairing visibility fadhe ISF soldierswhen the

victim was shot, he was under a tree, 250 m from the fencelaklkar RoadISF soldiers

fired two gunshots and the child was found lying on the ground seconds after the gunshots
were heard. Nasser was lying three meters dmgay another injured man. The bullet entered

the right side of his head behind his ear and parts of his skull and brain were found close to

his body. The Commi ssion analysed video and

at the back left side of fihead as he was surrounded by paramedics attempting resuscitation.

The Commission finds that Nasser did not pose an imminent threat of death or serious injury
to ISF soldiers when he was shot.

1 Fares Sirsawi (13)

Fares Sirsawi was a d#arold resident bGaza City. He was shot in the chest on 5 October
while at the demonstration in the east of Gaza City. The Commission found that the boy was
with other youth bringing tyres to the fence. While dragging a tyre to a point approximately
10 m from the fenceéhwas hit with a single bullet in the upper chest. He died from a severe
haemorrhage the same day at theSAifa hospital.
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The Commission finds that Fares did not pose an imminent threat of death or serious injury
to ISF soldiers when he was shot.

1 Mohanmad Jahjouh (16)

On 21 December, tgearold Mohammad was standing in a large group of demonstrators
between 100 and 300 m from the barbed wiés at the protest site in Gaza Ci@®ther
demonstrators were throwing stones. The ISF launched tear gafermnibwards the
demonstrators and occasionally shot at them. At approximately 4 p.m., the ISF shot

Mohammad in the back while he was standing 150 m from the fence and 80 m from the group
throwing stones

The Commission finds that Mohammad did not pas@raninent threat of death or serious
injury to ISF soldiers when he was shot.

518. The Commissionfound that Israeli security forces used lethal force against children
who did not pose an imminent threat of death or serious injury to its soldiers. Four of the
children were shot as they walked or ran away from the fence.

519. Several children were recognizable as such when they were shot. The Commission

finds reasonable grounds to believe that Israeli snipers shot them intentionally, knowing that
they were children.

Children were nearly 25% of those injured during the demonstrations
injuries aggregated monthly, 30 March - 31 December 2018

100%

% of injurcd

75%

50%

25%

0%
Mar Apr May Jun Tul Aug Sep Oct Nov Dec

Injured . Adults . Children

Sowrce: UN Commission of Inquiry
on the 2018 Gaza protests
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Medical personnel

520. TheOccupied Palestinian Territory is one of the most dangerous places in the world
for healthcare works®°®According toWHO, between 30 March and 31 December, the ISF
killed three health workers and injured 560 in 357 recordegidénts against health staff and
facilities 5°” WHO data also shows that 84 ambulances and five other health vehicles were
damaged, as well as three health facilitfés.

521. On average over the course of the demonstrations, ISF forces have injured more than
two healthcare workers per day and damaged nearly eleven ambulances and health care
vehicles per month.

Total injuries to health workers during the demonstrations in Gaza
injuries by type of weapon, 30 March - 31 December 2018

Source: UN Commission of Inquiry
on the 2018 protests

522. A study conducted byédecins du MondéMdM) indicates at the very least a
disregard for the protection ¢fealthworkers in Gaza. 95 per cent of heattre workers
interviewedby MdM who had been working at the demonstrations between 30 March and
15 May felt they had been working in a wholly unsafe environ#€@@0 per cent of health
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606 Médecins du Monde, Violen@gainst Healthcare in Gaza 2018, page 10, citBafeguarding
Health inConflict Coalition, Violenceon theFrontline: Attacks on Health Capén 2017, IntraHealth
International, Johns Hopkins Bloomberg School of Public tHedaD18. During the 2014 conflict
with Israel, 23 healthcare workers were killed and 78 injured. 45 ambulances were damaged or
destroyed: WHO, Right tblealth: Crossindarriers to Access health in tlEcupied Palestinian
Territory 20142015, 2016

607 UN Health Cluster, Situation Report,-B1 December 2018

608 UN Health Cluster, Situation Report,-B1 December 2018

609 Médecins du Monde, Violence Against Healthcare in Gaza 2t 2018page 14
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workers interviewedy MdM who were at the demonstration sites betwe®March and 15

May indicated that they had been the direct victim of an attack during thigethperiod,;

93 per cent had either been a direct or indirect victim or witness to an attack on other
healthcare worker&? Although many healthcare workers wéngured within 100 m of the
fence, at least four were injured 700 m from the fehte.

523. The Commission interviewed several healthcare workers who witnessed the killing of
paramedics or were injured themselves by live ammunition, tear gas canisters and bulle
fragmentation during the demonstrations between 30 March and 31 Decééfibeey
repeatedly expressed their incomprehension at being injured in the course of theffHuties.

524. The Commission interviewed witnesses to the killings of three cleaahkedheath
workers

1 Musa Abu Hassainen (35)

Musa Abu Hassainewas a 35yearold Civil Defense paramedic. ISF soldiers killed him
with a shot to the chest at approximately 1 p.m. on 14 May while he was wearing a high
visibility Civil Defense vest. Shortly beforee was shot, he had been treating injured
demonstrators north of thid -Shuhada cemeterpehind the sewage treatment plant east of
Jabalia town. He was approximately 2500 m from the fence when ISF soldiers shot him.

ISF soldiers shot Musa when theyradited heavy gunfire and shelling towards the

demonstrators Musa and his colleagues were accompanying. The soldiers were positioned

behind sand hills on the other side of the separation fence. The firing was so intense that

surviving demonstratorsandothe me mber s of Musads medical team wer
evacuate several of the deceased and wounded. Musa died on the way the hospital.

Musa was clearly marked as a Civil Defense paramedic when he was shot. The Commission
finds that Musa did not pose &amminent threat of death or serious injury to ISF soldiers
when he was shot.

1 Razan Najjar (20)

Razan Najjar was a 2earold volunteer paramedic with the Palestinian Medical Relief
Society (PMRS) from Khan Younis. She was shot in the chest on 1 Japprakimately

6.30 p.m. at the Khuzaa protest site east of Khan Younis. On 1 June from 3 p.m., hundreds
of people were present at a considerable distance from the separation fence. At around 3:30
p.m.,the ISF began firing tear gas canisters and rubbdetsulo disperse demonstrators. A
number of demonstrators were reportedly injured, including one rescued by Razan. The
demonstrations intensified with demonstrators throwing stones, including by using
slingshots.

Shortlybefore she was shot, Razan hadeyoloser to the fence with three other paramedic
colleagues to provide medical assistance to two injured protestorshe&letheir hands up
in the air to show the ISF they meant no harm. The soldiers did not lower their weapons.

At the time she was shdRazan was wearing a white vest clearly marking her as a paramedic.
She was standing along with other volunteer paramedics approximately 20 to 50 meters from
thebarbed wire coil®r 110 m from where the ISF soldiers were stationed on the other side
whenshe was hit. Visibility was good when she was shioé bullet hit her in the chest and
exited from her back. A New York Times investigation found that one bullet fragmented into

610 Médecins du Monde, Violence Against Healthcare inaG218,June 2018page 14
611 Médecins du Monde, Violence Against Healthcare in Gaza 2018, June 2018, page 15
612 Interviews HQI037, HQI038, HQI039, HQI040, HQI041, HQI043, NFI010, NFI011, KHI003,
MDI001, MDI002, MDIO03, MDI004
613 |nterviewsHQI037, HQI038 HQI039, HQI040, HQI043, MDI004, NFI011, NFI010
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pieces, killing her and injuring two other paramedics. Eyewitnesses intexviey the
Commission stated that she was killed by a single shot. The Forensic Report issued by the
Palestinian National Authority also indicated she was shot by a single bullet.

On 28 Octoberthe Israeli Military Attorney General (MAG) announced thalaiinched an
investigation into the inciderfsee the section on accountability)

The Commission finds that Razan did not pose an imminent threat of death or serious injury
to the ISF when she was shot.

1 Abed Abdullah Al Qotati (22)

Abed Abdullah Al Qotdtwas a 22yearold volunteer paramedic from Tal El Sultan in the
southern Gaza Strip. ISF soldiers shot him in the chest in Rafah during the afternoon of 10
August as he was tending to an injured demonstrator near the separation fence. Abdullah was
wearirg a white paramedic jacket and carrying a red-&idtkit when the ISF soldiers shot

him. According to one witness, he had his hand in the air when he was shot. He died of
bleeding and lacerations to his thoracic organs.

Although there was some smokerfr the burning tyres, visibility around Abdullah was good.
According to the eye withesses closest to him at the time, Abdullah W& 20away from
the fence when he was shot.

Abdullahwas clearly marked as a paramedic, and was administering first aiditgured
demonstrator. The Commission finds that Abdullah did not pose an imminent threat of death
or serious injury to the ISF when he was shot.

525. The Commission interviewed a humberhefalth workers angaramedics whavere
injured by live ammunition ithe course of their duties.

1 Female paramedic (21)

In one notable case, the ISF shot ey2arold female volunteer paramedic in the chest while
she was wearing her white medical vest, clearly identifying her as a paramedic. The ISF shot
her in Rafah iPAugust 2018.

She described being shot in the chest by the ISF as she and other paramedics ran towards a
group of injured demonstrators in Rafah:

éwe were moving towards the area where peopl e
that moment | saw the R@dwer and there were aboutarmed soldiers on the tower.

I was still moving forward and from time to time | would look up at them. Then | heard a
gunshot . I continued to runé | felt dizzy and
chest.

An ambulare driver witnessed her shooting. He told the Commission:

S[he] was wearing her white paramedic robe and carrying a first aid kit bag. There was

continuous shooting at the fence area. We were in a clear area with no demonstrators

around. Suddenly [she]fel on t he groundé she was bleeding
ambulance and | saw the bullet entry point in the chest. | realized she was shot.

The victim was clearly marked as a paramedic and was approaching injured demonstrators
so that she could assiseth when she was shot. The Commission finds that she did not pose
an imminent threat of death or serious injury to ISF soldiers when she was shot.

1 Volunteer paramedic (35)
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On 6 April, the ISF shot a volunteer paramedic in the back of the leg with live atronun
approximately 400 m from the fence in Rafah. He described the situation:

| evacuated the wounded person who was convulsing from gas inhalation. We were
carrying him on the stretcher, | had my back to the fence, we were walking towards the
a mb u | athecs@diers can see that | am no threat, that | am in my paramedic vest,
helping the injured. The back of my vest has the logo on it. | was clearly visible. My
colleague entered the ambulance and was pulling the stretcher, | was outside the
ambulance pusng the stretcher into the ambulance when | was shot. As far as | know it
was a direct shot to my leg, not a ricochet... There was no smoke at the time that | was
shot, | was clearly visible.

The injured health worker was clearly marked as a paramedievans loading an injured
demonstrator into an ambulance when he was shot. The Commission finds that he did not
pose an imminent threat of death or serious injury to ISF soldiers when he was shot.

1 Volunteer paramedic (38)

A week later, the ISF shot anothmmaramedic and ambulance driver in the back of his leg as
he carried an empty stretcher at the demonstration site in Rafah on 13 April. At the time that
he was shot he was walking alone, approximately 200 m from the separation fence. He was
clearly markedn his paramedic uniform and visibility was clear.

The Commission finds that he did not pose an imminent threat of death or serious injury to
ISF soldiers when he was shot.

1 Dr. Tarek Loubani (37)

Tarek Loubanis a CanadiaiPalestinian physian. At approknately 12 p.m. on 14 May at

the protest site east of Gaza Citye ISF shot him as he stood among a group of paramedics
wearing his hospital uniforft* He was shot with one bullet that passed through both legs.
Visibility was clear. There were no demomgtrs near the group of medics and there was no
shooting from the ISF either immediately before or after he was shot. In an interview to CBC
Radio he stated:

It's unfortunatebecause we, as a medical team, always hope for and expect some

protection. We'raot there politically We just want to make sure that if people get

into trouble, we're there to help themé My oL
and | was shoté | don't feel I was caught i n c
intentions of the sngr who shot mét®

The Commission finds that Dr. Loubani did not pose an imminent threat of death or serious
injury to ISF soldiers when he was shot.

1 Paramedic (41

On 19 October, the ISF shot a paramedic at the demonstration site in Khuzaa, Khan Younis.
Hewas shot in the back of his leg as he treated an injured demonstrator JeddeaioRoad

He was standing siden to the fence and the bullet passed through his righfilég: s aw my
right | eg expl od éccordingtb leirh, bn ISFrsnipisthtienedjon ahemnd . 0
shot him. Visibility was good and he was clearly marked as a paramedic, wearing a white

6Medi um Corporation, fA3D printed towrniTauetk: Day 2 of

Loubanj (14 May 2018).

65CBC Radi o, fiCanadian shot in Gaza sawys).he was 6clear|
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coat and a highisibility vest with a medical logo. His leg bone became infected and is at
risk of amputation.

The paramedic was treating an igd demonstrator when he was shot. The Commission
finds that he did not pose an imminent threat of death or serious injury to ISF soldiers when
he was shot.

526. Based on numerous interviews with victims and witnesses and corroboration of video

footage in a numer of instances, the Commission found reasonable grounds to believe that

Israeli snipers intentionally shot health workers, despite seeing that they were clearly marked
as such.

C. Journalists

527. The Great March of Return has received prominent and exémsiverage in
international media. Reports by major Western and Arab media organisations headlined news
broadcasts and TV broadcasts at critical periods during the demonstrations, in particular on
the days when high numbers of casualties were recordedoVieage of the demonstrations

of 14 May, juxtaposed with the reporting on the opening of the US Embassy in Jerusalem on
the same day, was leading news all over the wé¢ld.

528. For40 weeks, international and local journalists alike beamed reports, videgdoo

and photographdrom the Great March of Return demonstrations across the world. The
majority of the persons working with cameras on the protest sites were freelancers, with
various degrees of connection to media outlets. The Commission focusect#gations

of journalist cases on those who were established professionals with proven track records of
continuous production for recognised media organisations, the UN or NGOs, or who were
prominent on social media with large followings, and who legittyawore blue vests

mar ked withRESSheatl etherpr dtPest sites.

529. Between 30 March and 31 December, the ISF killed two journalists, injured 39 with
live ammunition, 5 with shrapnel, 32 with tear gas canisters direct hits, and 4 with-rubber
coatedbullets as they covered the Great March of Return demonstrétions.

68Channel Four. #fAlsrael condemned for Gaza killingso, (
Palestinians killed on deadliest day since 20140, (14
7 The Commi ssi ondsRelwinefdWe a, | i Gre Woman Kdll ed and 45 I
as | srael.i Forces Shoot at P r o; The €dmenittee toiProtect he Gaza St r i
Journalists documeation oftwenty cases where the ISF has shot journalists with live ammunition

during the demonstration€ommittee to Protect Joudnd st s , AThree Palestinian phot o
injured covering Gaza protests since November 190, (21
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Total injuries to journalists during the demonstrations in Gaza
injuries by type of weapon, 30 March - 31 December 2018

. Gas canister
. Live ammunition

Rubber bullet

. Shrapnel

Source: UN Commission of Inquiry
on the 2018 protests

530. This has led to speculation among local journalists that the ISF has deliberately
targeted Gazan journalists at the demonstrafitnGazan journalists certainly feared for
their lives athe demonstratiorf8® One told the Commission that he alwéyds farewellto

his parents as if he will not returde told the Commission:

As journalists we are always standing in a group of our own and away from other
protestors so we would be cleailjentifiable. The ISF] would at times shoot live
ammunition right under our feet to separate us from each other and to prevent us from
taking photos and doing our joB%.

531. Another told the Commission that journalists working at the demonstrations consider
themselves so at risk that they say goodbye to each other as they leave the press tents and
head out to cover the prote&ts.

532. Moreover, a number of international and local journalists told the Commission that
they kept a distance from the demonstrators,tanded to congregate together with others

we ar i ngRE®D u e &%didBrmalists told the Commission that only a small number of
Gaza journalists, mostly those who work for major news organisations, own or have access
to vests that actually have ballsstarmour, as these are difficult to import into Gaza since
they are banned uffder the fdual useo |ist.

618 Interviews HFI001, KHI002, SI1008, SI1009.
619 Interviews JMI001, KHI003, SI1008.
620 Interview KHI003.
621 Interview JMIO01.
622 |Interviews HQ1023, IBI004, NFI003.
623 Interviews 1BI004, KHIO03, S11009, SI1010.
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533. As one journalist told the Commission:

Why are journalists not protected by international law? Where are our rights? Even
our vests are not bulletprodfdo not even own my vest and helmet. | borrowed them
from a friend. Please tell the international community that journalists should be
protected. It is our right!

534. A journalistwhom the ISF shot twice with live ammunition during the demonstrations
told the Commission:

I was hitin the abdomen in the area where the vest ends, in an unprotected avest My

is not a protective or bulletprosest.The protective vest is not allowed to be

importedto Gaza/srael bans it. Most people in Gaza do not havendt everthe
journalistsd union. All journalistope wear a vest
from outside. | was visited by a journalist from abroad, she showed me her vest and it

was completely different from the ones we have. Even if | easng a vest, the bullet

was under the vest, right after it ends. [An international news agency] for exangple ha

a [few] of these protective vests, when foreigners come they ask them to bring a few. All

we photojournalists know each other. Nobody owns one

535. The Commissiorhas interviewed several eye witnesses to the killings of journalists,
as well as several journalists who were injured during the demonstrations.

1 Freelance journalist (24)

At approximately 2 p.m. on 30 March, the ISF shot ay@drold freelance photojournalist

from Khan Younis in the abdomen with live ammunition. He was standing with his back to

the separation fence, around 300 m away. When he was shot he was taking a break from

photographing along with two other photojournalists fromritdéonal news agencies. He

was wearing a blue vest mar kedseclioAREI®RBW and the bl
the vest.

The injured journalist was evacuated to Nasser Hospital in Khan Younis where doctors
removed 30 centimetres of intestines angie6es of shrapnel after several hours of surgery.
Three months later, he discovered that hiaéet remained lodged between his spine and
pelvis.Doctors told him that it can only be removed with surgical intervention outside Gaza.

The Commission conctles that the journalist did not pose an imminent threat of death or
serious injury to the ISF at the time that he was shot.

1 Yasser Murtaja (30)

The ISF shot 3@earold journalist Yasser Murtaja with live ammunition in the lower

abdomen as he covered ttemonstration site east of Khuzaa village in Khan Younis on 6

April. Yasser was wearing a dark blue bulletproof vest clearly marked with the word

APRESSO, and a bl ue hel met.30 pheas heafisnedsthieo t at appr
demonstrations with a videcamera for a documentary about the GMR. He was standing

approximately 300 m from the separation fence, behind a large group of demonstrators.

Visibility was good, and there were no other shots fired in the vicinity at the time. The

gunshot hit him in thebdomen, causing a rupture in the main artery of the intestines, as the

bullet entered between the protective blocks of his vest. He was evacuated to Nasser Hospital

in Khan Younis and died of his injuries the following morning on 7 April.

Onedaylated, sr ael 6s Defense Minister Avigdor Lieber man
killed because he had been operating a drone, staing: donot know who he i ¢
photographer, not a photographer. Whoever operates drones above [Israeli] soldiers needs
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to unders and t hat he i s %&Thed bragj enedianten dontradited f . o
Liebermanés claim that Yasser hadelapigam operating
IDF statement that it was not aware of any use of drones by Palestinians during the

demonstation near the fence along the Gaza on 6 April. Despite this, false allegations that

he was operating a drone and thatheivas | ongst andi ngcontlraueddos oper ati ve
be reported despite lack of eviderfsee the below section on misinformatiéft)

The Commission finds that Yasser did not pose an imminent threat of death or serious injury
to the ISF when he was shot.

1 Freelance photojournali§22)

Also on 6 April, at the demonstration site in North Gaza, the ISF shot a freelance
photojournalist in tharm as he went to photograph an injured demonstrator. According to
the injured photojournalist, he was standangund 300 m away from the fence when the ISF
shot him.

At the time that he was shot, he W®asanywearing a b
months after being injured he has not regained feeling in his right arm and is still undergoing
medical treatment.

The Commission concludes that he did not pose an imminent threat of death or serious injury
to the ISF at the time that he was shot.

1 Ahmed Alu Hussein (24)

A week later, the ISF killed Ahmed Abu Hussein, ay24rold journalist from the Jabalia
Refugee Camp. The ISF shot him with live ammunition on 13 April shortly a€r@2m.
at the Abu Safia protest site in North Gaza.

Ahmed worked fothe Palestinian news agency Bisan News Network and as a radio reporter

with the local radio station Sawt al Shadbe(P e 0 p | e 3. &ubli¢lyg available video

footage of Ahmedédés shooting, verified by the Com
taking photographs of demonstrators far from the separation fence. At the moment he was

shot, Abu Hussein was approximately 2800 m from the fence. He was clearly marked as

a journalist, wearing a blue hel met pasnd a bl ue Ve
ofthe demonstrationd vi deo of the incident can®e viewed on

Medical analysis conducted by the Commission concludes that Ahmed was shot in the left

side of the abdomen, injuring his spleen, kidney, pancreas, colon,atiaphnd spinal cord.
He died of his injuries twelve days later, on 25 April.

The Commission finds that Ahmed did not pose an imminent threat of death or serious injury
to the ISF when he was shot.

1 Journalisiage withhel)l

62Haaretz, fALieberman Accused Palestinian Photographer
Despite LackoApdl20BBi denceo

625Me i r  Anitial Analysig of the Identities of Gaas Killed During the "Great Return March”

on March 30 and April 6, (2018, 24; The Washington Post:| sr ael says sl ain journali st
Hamas spy. The U.S. had jusiOAmil®R@lB)oved a grant for his
626 Interview NFI004.

627 www.ohchr.org/coioptprotesteportt i t | e of vi deo: iLethal force used ag
posing i mminent threato.
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On 14 May at approximately 11m., the ISF shot a journalist in the abdomen at the Malaka

demonstration site. He was approximately 150 m from the separation fence. He was wearing

a blue hel met and a RBHS®e Wddterclhbeamlgy emackad ed P
transferred to hospitah Jerusalem where he received intensive medical treatment that saved

his life.

The Commission finds that the journalist did not pose an imminent threat of death or serious
injury to the ISF when he was shot.

1 Journalist(49)

On 10 June, the ISF shot aujnalist from Gaza City in the foot at the Abu Safia
demonstration site in North Gaza. He was clearly marked as a journalist, wearing a vest
mar ked APRESS0O. He also wore a helmet and carri ec

He was shot at approximately48 p.m. nh the afternoon in an area apart from the
demonstrators, approximately 2800 m from the separation fence. The only people nearby
were a group of fivéaealthworkersabout three to four metres away who were marked with

high visibility vests bearing the BeCrescent insignia. Visibility was good, there was no
smoke from burning tyres. Before the journalist was shot, ISF gunfire directed at the
demonstrators had been sporadic rather than continuous. He has been unable to work since
he was injured.

The Commésion finds that this journalist did not pose an imminent threat of death or serious
injury to the ISF when he was shot.

1 Female journalis{25)

The ISF shot a female journalist in the leg towards the end of 2018, in the early evening, as

she was walkingway from the separation fence, approximately-800 m from the fence

in Khuzaa, Khan Younis. Photographs and videos show that she was wearing a blue vest

mar ked APRESSO0 at the time of her injury, clear|l
media.

According to eyewitnesses, two gunshots were fired in quick succession. The first hit the
journalist, the second hit a man behind her, reportedly in his leg. She told the Commission
that she was about to leave the demonstration site and was walking awatphdréemce
towardsJakkar Roadvhen she was shot in the leg. Visibility was very good at the time she
was shatHer injury has had a major impact on her life, as she cannot walk without crutches
and her right foot is completely paralysed.

The Commission fids that the female journalist did not pose an imminent threat of death or
serious injury to the ISF when she was shot.

536. As civilians, members of the prespurnalists, photojournalists and photographers

are protected under international law. Despits, thased on its analy$&the Commission

found reasonable grounds to believe that Israeli snipers shot journalists intentionally, despite
seeing that they were clearly marked as such.

628 E.g. interviews IBI004, HQI029, NFI001, NFI003, NMI018, S11001, SI1005, SI1008,18110
S11012, STI0O01.
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Persons with disabilities

537. Persons with disabilities are entitledsjmecial protection under international law. The
Commission investigated several emblematic cases of persons with disabilities who were
killed by the Israeli forces.

1 Fadi Abu Salmi (29), double amputee

Fadi Abu Salmi was a 2¢earold double amputee frotdhan Younis. On 14 May, the ISF
shot him in the chest at the Abasan Al Jadidah protest site at approximately.rh. He

died immediately. The ISF shot him in the chest with live ammunition as he sat in his
wheelchair under a tree approximately Z80 mfrom the separation fence with two friends.

Fadi had lost both his legs during an airstrike in 2008, when he wgsa2f old. Reports
indicate that prior to the airstrike he had been a member-Qfulls BrigadesAccording to

a witness, Fadi was no longa militant, and he supported the peaceful aims of the GMR.
According to the same witness, Fadi was known to the ISF due to his past and distinctive
disability.

The Commission finds that Fadi did not pose an imminent threat of life or injury to ISF
soldiers at the time he was killed.

1 Ahmad Abu Agel (24), walked with crutches

Ahmad Abu Agelwas a 24yearold from the Jabalia refugee carife walked with crutches,
having been previousipjuredby the ISF during a demonstration on 8 December 2017.

On the norning of 20 April, after having his bandages changed at the medical tent, he sat
downalone on a small sand hill nezakkar Roapproximatelyl50 m from the separation
fence of Abu Safia, with his back towards the fence. The ISF shot him in the heketd

as he sat on the sand hill at approximatelyt35.m. He died the same day.

The Commission finds that Ahmad did not appear to pose an imminent threat of death or
serious injury to the ISF when he was shot

1 Mohammad Abdulnaby (27), walked withutches

Mohammad Abdulnabyas a 2#yearold man from the Jabalia refugee carfje had to

walk on crutches after being injured a few months previously. On 26 October, together with
friends, he went to the Abu Safia demonstration site. Soon&fbem. aneyewitness saw
Mohammad walking towards the fenddée ISF shot him in the head whenvs still close

to Jakkar Roa@nd far from the separation fence.

The Commission finds thalohammaddid not appear to pose an imminent threat or serious
injury to the ISF when he was shot

The Commission found reasonable grounds to believe that Israeli snipers shot these
demonstrators intentionally, despite seeing that they had visible disabilities.

The Israeli forces also unlawfully shot other demonstrators wstibdities, whose disability
may not have been apparent.

1 Tahrir Wahba (18), hearing disability

18yearold Tahrir Wahba was deaf. On 1 April, the ISF shot him in the back of his head with
a single bullet at the Khuzaa demonstration site in Khan Younigdiddethree weeks later.
The Commission reviewed and verified video footage of his killing. He was approximately
150 or 200 m away from the separation fence when he wadslaotideo authenticated by
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the Commission, Tabhrir is seen adding a tyre to aibgmile, turn his back to the fence, and
wave his arms in the air. A second later he is shot in the back of the head. His head wound is
clearly visible.

The Commission finds that Tahrir did not pose an imminent threat of death or serious injury
to the SF when he was shot.

1 Shadi Kashef (23), hearing disability
23-yearold Shadi Kashefvas deaf. He was a yldabourerfrom Rafah.At approximately
3.30 p.m. on 30 March, the ISF shot him in the head during the demonstrations east of Rafah.
According to a winess, he was standing about 150 m from the separation fence. He died of
his injuries on 5 April.

The Commission finds thath@di did not pose an imminent threat of death or serious injury
to the ISF when he was shot.

1 Karam Faiyad (26), intellectual diility
On 28 Decembetthe ISF soldiers shot in the head with live ammunition Karam Faiyad, a
26-yearold with an intellectual disability and resident of Khan Younis District. He was

standing 150 m from the parameter fence among a crowd of protestorfigvhers hit.

The Commission has reasonable grounds to believe that he did not represent an imminent
threat of death or serious injury to ISF soldiers

Permanent, life-changinginjuries: a generation wounded

Testimony from injured demonstrators and medical workers

538. Theinjuries from gunshot wounds with live ammunition are-tfeanging. Médecins

Sans Frontiéres described a pattern of demonstration infuies er e t he bul l et has | i
destroyed tissue aft &PTheComnssiog hap redeived miiltiplee d t he bone
accounts of injuries from demonstrators &edlthworkers

539. A 2l-yearold man, shot in the leg on 30 March in Rafah told the Commission:

I was shot right below my right knee. dhe bulle
was | ater amputated from above the knee because
|l i ke a bomb that shattered my |l egé The arteries

the shock of my life when the doctors decided to amputate # leg.
540. Another young man from EIl Bureij described his injury in similar terms:

| was shot with one bullet in my right knee. The bullet went through my left leg and entered my
|l eft kneecap, smashing it to piece®® and causing

160

2Med®ci ns Sans Fronti res, AMSF teams in Gaza observe
injurieso, (19 April 2018).

630 Interview HQIO08.

631 Interview HQI003.
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541. He owrheard théaealthworkerswho rescued him describing his injuries:

They were saying to each other: "Look at his legs, they have been totally smashed. He will never
wal k again. They will need to be ampuaintest ed. o |
hope of being able to walk agdi#.

542. A volunteer paramedic who treated a young man injured on 6 April in Khan Younis
described the victimds injury:

He was shot right below the kneeé his |l eg was p
| believethat it was an exploding bullet because only a thread of flesh held the leg together, the
bone was completely destroy&d.

543. One international doctor who has worked in a number of war zones described the
pattern of injuries that he saw:

The types of injurige were extremely similar, not normal in any situation: massive open wounds
in the | ower | imbs, skin and muscles fibl own out
to blood vessels [p#*tting]é the | imb in danger.

544. Another international doctor desceith the typical injuries he treated in similar terms

[e]xplosive injuries on muscles, nerves, bones, veins, in the area of the body that was hit, it looks
like an explosion, because of the high velocity of the biffets.

545. Accordingto one surgeon responsglfior treating a large volume of such cases:

[tihe exit wound is disproportionately wider. It can be the size of a fist, or even of an open hand.
[ ] I n half of the injured webve recdragmened, t he [
fractures,which means the bone has literally been turned into @ist.

Use ofhigh-velocity ammunition against demonstrators

546. On 30 March, it became widely known that the ISF was injuring demonstrators with
high-velocity ammunition fired at relatively close rapgeesulting in lifechanging,
permanent disabilities including amputations. Nevertheless, the ISF has continued to shoot
demonstrators with higkelocity ammunition at relatively close range.

547. The extensive bullet damage described above has led manyatideat medical

experts, media outlets and victims to believe that the ISF may have shot protesters with
Afexploding bulletso. I ndeed, a number of victi ms
they believed fAexpl odi ng baqirjuries® s o were causing tt

632 Interview HQI003.
633 Interview HQI043.
634 |Interview TXI001.
635 InterviewMBI007.
636Med®cins Sans Fronti res, fAPalestine: Repairing extre
637See for example, interviews HQI001, HQI003, HQI008, HQI015, HQI017, HQIO18, HQIO19,
HQI024, HQI025, HQI027, HQI028, HQI029, HQI038, HQI035, NMIQOIVI002, NMI012,
S11004, JMI008, HFIO01, KHI003, KH010, NFI006, KHIO06, KHI004, NMIO03, JMI006, JMIO07,
KHI008.
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Live ammunition injuries by body part

Gunshots to legs accounted for more than 80% of injuries

Head and neck

175
Upper limbs
493
Torso
401

Lower limbs
4,903

548. Claims of explosive bullets being used against protesters during the Great March of
Return arise from the assumption that large exit wounds and extensive tissue and bone
damage could only have been caused by a bullet that explodes upact. itdpwever,
standard, higlvelocity ammunition can also cause these effects.

549. Upon impact, a higlvelocity bullet transfers much more kinetic energy to its target
than a lowvelocity bullet, such as one fired from a 9 mm handgun. This creates a mush larg
wound channel and exit wound, especially when the-hebcity bullet impacts bone at
close range. In addition, high velocity bullets often fragment or tumble end over end upon
entering their target, creating devastating injuries to tissue, orgafmaad

550. ISF troops operating along the Gdeacewere seen in open source media with three
standardissue small arms that fire higlelocity ammunition: Israelinade Tavor assault
rifles and their variants, which use 5.56 x 45 mm. ammunition, and botfFs2dl SR25°
sniper rifles manufactured in the United States, which use 7.62 x 51 mm. ammgffiition.

551. Civilian trauma surgeons in the United States are becoming familiar with the effects
of high-velocity rounds on the human body, owing to multiple shootings rifles that fire

the same higlvelocity 5.56 x 45 mm. ammunition as the Tavor assault rifle, which can leave
exit wounds as large as a grapeffttwith this in mind, it is worth noting that the bullet
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68T he Times of I|Israel, filsraelo6s use of |ive fi
6% srael Defense, riDNGounteSeir por i Rimf Ueas ts@d, 24 May
640 Interview WVI003; IDF, FAQ9age 138.

641See, for example: Miami Heized éxiiwoundsahy gR5e d t i

i ssu
injuries are so devastatingo, (24 February 2018).
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fired by the Tavor assault rifle is the smallest las$t powerful of the bullets fired from the
three weapons listed above.

552. Therefore, if ISF forces fired upon demonstrators with Tavor assault rifles or M24 and
SR25 sniper rifles, it is highly likely that the victims would have suffered gunshots vgth lar
exit wounds that caused catastrophic damage to tissue, organs and bone.

553.  ndeed, t hemifaoyramdifosensic expeits asserted, based on photos of
injuries submitted to and verified by the Commission, that many of the gunshot wounds
observed irGaza are consistent with those that can be caused bydiigtity ammunition

fired by sniper riflest?

554. A number of international doctors with experience in conflict zones who worked in
Gazabs hospitals between 30 Massertngthanhtde 31
gunshot wounds from the demonstrations were caused byvbigbity bullets fired at
relatively close rang&3They agreedthdt a b s o | u t eihjyriesh*featuring tomplex
tissue and bone damage are entirely predictable whervhigbity ammunition is fired into

Decembe

per bul

human bodies by snipet¥ As the doctors explained:t hat i s what a sni

i s what it i%Intbeeviev af onedbctor the Cdromission spokéité& u s i n g

high velocity bullets on a populationthatr e 100 metres away doesndt make
using a tanrfk to kill a fly.o

Amputations

555. Accordingto theOCHA and WHQ ISF snipers wounded 122 demonstratbesing

shot during the time period in questiowho had to undergo amputations, includizg
children®# More people have lost their limbs during the GMR than during the entire 2014
IsraetGaza conflic*® The Commission had investigated the below cases:

1 Abed Nofal (11)

Abed is a schoolbofrom El Bureij refugee camp. On 17 April, at around®@n, the ISF
shot himwith live ammunition in his left leg. He was approximately ten metres from the
fence, east oAl Bureij, central Gaza Strip. He was playing football with friends and was
shot as he ran to pick up the ball. According to doctors, thetltaused multiple fractures
and severe tissue damage to his leg. As a result, his leg was amputated below&tfe knee

1 Studen(17)

On 14 May, the ISF shot®r-yearold student from Shujiriah, Gaza City in the leg. He was
standing in a crowd of peopspproximately 80 m from the separation fence. Owing to the
severity of his injury and subsequent infection, doctors were forced to conduct three separate
amputations of his left leg. The last amputation was six centimetres above his knee.

642 See also Confidentialbmission 20, page 3.

643 Interviews TX1001, HQI004, HQM004, MBI007, MDMO010.

644 Interview TXI001.

645 Interviews TX1001, HQI004, HQI006, HQMO004, MBI0O07.

646 Interviews HQI004, MBIOO1.

647 Interviews HQI005.

648 Assistant Secretary General for Humanitarian Affaird Beputy Emergency

Relief CoordinatorStatement to the Security Council on the humanitarian situation in th@0Pt
February 2019).

649 AJHRC/37/75, 14 March 2018 citingPHR, fA Amput ees: The <Stiml | enges faced

amputees in seeking medicaltre nt ¢, ( May 2016) .
650physicians for Human Rightss r a e |  Wolh#eR in Yhe Gada Stip(1 May 2018); The
Ti mes, Al was jushtenpllayianed 6fso dbtubdlelt shattered

my | ego,
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1 University studat (23)

A universitystudent from Jabalia ABalad was shot in his left leg on 14 May while with his
friends at the demonstration site in Abu Safia, east of Jabalitl¢Hehe Commissiothat

at around 10 a.m. he was near JakliRoadand was holding flag when he was shadthe
student stayed at Al Shifa hospital-12 days where the doctors decided finally to amputate
his leg. He did not return back to the faculty after his injury.

1 Bricklayer (26)

On 6 April, the ISF shot a 2gearold bricklayer fom Rafah in the leg. He was 300 m from
the fence, in an area that he considered Jdfe bullet shattered the left side of his pelvis,
forcing doctors to amputate his left leg from the waist dd@ior to his injury, he was the
main breadwinner in his fiaily. Now he is unable to work.

1 Farmerand construction worker from same family (38 and 31)

The ISF shot two wagearning siblings, aged 38 and 31 respectively, on two different dates
at the same demonstration site. Both had their legs amputated wagtatexgconsequences
for the familydés | ivelihood.

The ISF shot the younger siblingn 30 Marchin both legs as he tried to evacuate an injured
demonstratompproximately 20 m from the separation fence. His right leg was initially
amputated 20 cm abowhe knee. He has undergone two further surgeries where doctors
removed additional parts of his right leg, and he has a bone fixator on his left leg.

Weeks laterthe ISF shot his older sibling in the legtlas victimhanded out water bottles to
protestos approximately 50 m from the fend&ccording to an eyewitness,h e viegt i md s
was almost completely severed. It was amputated below the knee the same day. As a result
neither is able to work to support their families.

1 Mobile phone seller (47)

A resident of Abraj Al-Nada in Beit Lahiawho performedddd jobsfor a living such as
selling mobile phones, was injured on 14 May 2018. That day he went to the demonstration
site in Abu Safia, east of Jabalia, to watch the demonstra#idm@sound 1250 p.m., vhile
standing alone in an area more than 400 m from the separatiorafehsmoking a cigarette,

he was hit by a sniper bullet that tore through his rightDegtors in AtShifa hospitalvere
forcedto amputate his leg three days latesave his lifeHe is no longer able to work

1 Retired teacher (63)

On 13 April, the ISF shot a &gearold retired teacher in his lower leg at the demonstration
site east of El Burefi>! He told the Commission that when he was shot he was approximately
400 m from the segration fence watching people set fire to tyres.

His injury was so severe that doctors amputated his leg the same day. Nine months after his
injury he haeenunable to access a suitable prosthesis.

651 Interview HQI059; medical report on file.
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Life in Gaza after amputation

556. The Commission hearflom many amputees who expressed frustration, anger and
deepseated despair at being injured in such a fundamental®#ajccording to a
psychiatrist:

[O]ne of the major causes of frustration of those who were injured in the GMR was that
the system couldon really support them... We are talking about people whose arms and
legs could have been saved from amputation, but they were not able to get out of Gaza in
time. Th[ey] present anger, aggression, hopelessness, we are seeing an increase in
domestic violece and severe depression. These are the main things that result from these
traumatic event&3

557. For children, the longerm psychological effects are particularly acute. A teacher told
the Commission about the children at his school:

The injuries in the GMRave had a hugely negative impact on the lives of our students,

especiallythose injured in their legs and hands who can no longer live normal lives

because they are permanently disabled. They cannot concentrate and their grades are

suffering, they expegice social isolation, becoming withdrawn, no longer able to focus

during classes and no concentratio®f. They have

Internal injuries and nerve damage

558. The Conmissionhad heard from several injured people who had sufietethal and
nerve damage, including:

1 Ahmed Ghaem (15), shot in the arm and chest

On 1 June, the ISF shot Ahmedl&yearold middle school student from the El Bureij

refugee camp. He was shot in the torso as he socialised with other demonstrators

approximately 280 m from the separation fence. The bullet entered his right arm and

continued into his chest, fracturing several ribs, impacting his lungs, diaphragm and liver

before lodging itself irhis left hip. Because of the gunshot, doctors had t@venhalf of a

lung and half of his liver. Doctors have informed him that he only has a 30 per cent chance

of recovering the use of his right hand since the bullet damaged three main nerves in his arm.

A video with extracts f rith Achmedhard hiS tattnrencaslsei on6s i nt e
vi ewed on the Cdé&mmi ssionbs website.

559. The Commissionobserves that the ISF has shot a number of male and female
demonstrators in the lower abdomen and groin &fea.

1 Former schoolboy (15), shot in the groin

In one case, thiSF shot a 15earold boy in the groin at the maritime demonstration site in
North Gazaon 15 October 2018. According to him, he was standing 120 m from the fence
when the ISF shot a single bullet in his testichesa result of his injury he is unabewalk
more than 30 m and has dropped out of school.

652 Interviews HQI026, HQI055, HQI059.

653 Interview HQI056.

654 Interview HQI033.

655 www.ohchr.org/coioptprotesteport

656 Interviews BOI008, BOI11, HQI012, HQI025, HQI026, HQI030, HQI045, JMI012, SII001,
SI1010, HQIO19, HQIO041, HQI044, HQI061, MBIO01, MBIO17, MBIO18.
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560. Other victims who were shot in the groin have told the Commission that their injuries
make it unlikely that they will be able to have children.

F. Injuries caused by teargas canisters

561. Althoughtear gas is considered a Riethal crowd control measure, its deployment
can cause serious injury or death if undertaken outside eetival parameters. For example,
firing a tear gas canister at a human being can cause sejioies, including bone fractures

and burns.The Commission found instances in which the ISF appeared to fire tear gas
canisters recklessly, at times with lethal results, towards childmealth workersand
journalists, as well as other demonstrators.

1 Jamal Afana (15)

Jamalwas a 15yearold from Shaboura refugee camp, southern Gaza Strip. He was hit in the
head by a tear gas canister while attending a demonstredistnof Rafalon 11 May.
According to one witness, Jamahs standing with his friends 5@ from the separation
fence. Tear gas canisters were being fired by multiple launchers mounted on military
vehicles, by drones and by riflekamal moved away from his friends, closer to the security
fencenear Kerem Shalom (Karim Abu Salem) crossing, whenwas hit with a tear gas
canister in the back of his head. He dileé following day at the European Hospital.

1 AhmadAl Assi (22)

ISF soldiers hit 23/earold Ahmad Al Assiin the head with a gas canister on 8 June at the
Khuzaa protest sit657 He siwccumbed to his wounds on 14 June at the Gaza European
Hospital658 The monent of his injury is documented in a video which shows Ahmad pulling

on a rope with a group of other protestors. Seconds later, he was hit in the back of the head
with a gas canistemaitting smoke; he fell to the ground and was immediately carried and
removed from the scene by other protestors. Visibility conditions were poor as seen in the
video as the group of protestors are concealed by clouds of thick black smoke, possibly from
buming tyres, between them and the separation f656e.

1 Ahmad Abu Habl (15)

15yearold Ahmad Abu Habfrom Beit Hanoun was killed by a tear gas canister at around
2.30-3 p.m. on 3 OctobeAccording to an eyewitness, he and Ahmad were sittingadkicig
appoximately 200 nfrom the fencenear Erez crossing areahen Ahmad was hit in the
head with a tear gas canist€he tear gas canister fractured his skull. Video footage reviewed
by the Commission shows Ahmad on the ground with the tear gas canisest indhis head

He was pronounced dead on arrival at hospital.

1 Journalist(31)

On 14 December, jaurnalist was hit in the face with a tear gasister when he was 350 m
from the fenceeast of Gaza cityAccording to an eye witneghat daywascalmercompared

to previous demonstrations. The eye witness told the Commissiothéh@durnalistwas
standing in a group of journalists, talking amongst themselves when a journalist in their group

657Case fi | e ;StatBtizsTPalestineams,killed by Israeli security forces in the Occupied
Territories, since Operation CastLead ( 2019) ; Pal esti ni aMeeky®epb er f or Human
On Israeli Human Rights Violations in the Occupied Palestinian Territory g8June 201§ , (21
June 2018); Al Mezan, kxarap ©3 W BcTiEg B bbb pid YW 2RK% eAs [l SHA (14
June 2018).
658 palestiniarMinistry of Health statement on file.
659Video and photos on file.
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was shot in the leg with live ammunition and another was hi witear gas canister.
According to the eyewitness, the journalists were all wearing BIfeR E ¢t and
helmets. Ten minutes later, after the journalists had helped to evacuate the injured, a third
journalist was shot with a rubber bullet in his haAgproximately three minutes later, the
same journalist was hit in the face with a gas canister. His helmet flew off and he fell to the
ground.

1 Femalefreelanceijournalist(age withheld)

A female freelance journalist injured on 14 May with a tear gasteantold the Commission

that over the course of the demonstrations she had been injured by gas canisters ten or more
times. She also reported that her camera had been damaged on three occasions, including on
14 May.

1 Female paramedi@l)

A female paramdic shot in the chest with live ammunition, was also injured twicetedth
gas canisters in the leg as she treated injured demonstrators in Khan Younis on 6 April and
again in August 2018.

She toldthe Commissionabout her experience, at the Khuza dest@ation site in Khan
Younis on 6 April:

| was shot with a gas canister to my right ankle. This gas canister was shot from a rifle,

it was shot directly at me. It was shot at me when | was providing treatment to a
wounded person. | am sure because theksmad dwindled and you could see the
soldiers, they got off the jeep and they were shooting gas canisters at demonstrators
from the other side of the fence. | was providing first aid to an injured person when [the
sol di er] shot me é salv whanh was ulaing whierhlevassstoot, tle e r s
visibility was good.

Four months later, she was injured again with a tear gas canister at the same demonstration
site:

| was standing alone, there were no burning tyres and the soldiers could certainly see
me. | wa alone, no one was near me. | was shot with a gas canister [in the leg] and |
coll apsed. .. I coul dnot dare |l ook at my | eg
wearing my white paramedic coat and | was holding my first aid bag when it happened.

She expessed a commonlyeld belief amondghealth workersthat they are deliberately
targeted by the ISF with tear gas canisters:

We are just doing our job peacefully and we see no reason to be targeted. What we do
as healthworkers whenever we see an injuredrge@n, we drop our tools, we put our
hands in the air and we proceed slowly to signal to the soldiers that we are peaceful, we
are unarmed, that we pose no threat, but yet we are targeted.

1 Nurse stident (21)
On 13 April in Khan Yunis, another female paraimedas injured by a gas canister,

fracturing her ankle in multiple place&s a result of her injury, she uses crutches to walk.

562. On the same day in a separate incident in Khan Yunis, an ISF drone dropped tear gas
canisters on a field hospital which wasarly marked with medical insign?éAccording to
a doctor working there that day:

660 Interviews HQI039, HQI044; video on file. See also: Palestinian Centié¢uiman Rights
(PCHR), Palestinian Medical Personnel Under Fire, 30 Ma&hMay 2018, pages 134.
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Tear gas canisters penetrated the roof, all the medical workers there inhaled the gas, we

al | evacuated the tent, we treatedenurselves ou
both medical workers and patients, was affected, [there were] about 40 medical workers,

all categories of staff and also patients, about 10 of them.

563. Anothereyewitness recounted the ISF tear gas attack on the field hospital:

| saw it happen. The dnes, there were many of them coming one after another, hovering
over us, over the tents, and then they would release tear gas canisters which would unload
the canisters [sic] on and around the big medical tent, the field hospital. Tear gas
canisters werdeing dropped at the door of the tent and around the tent and then they
exploded. There are two types of canisters, those that explode on impact and those that
explode in the air. | saw some explode as they hit the ground and others let out gas before
touching anything. Manyealthworkersfainted.

X. | mpact of high volume of GMR i nju
sector

564. G a z adalthcare system is under unprecedented strain as it struggles to cope with
the massive influx of deaths and injuries from the G#fhonsrations.

565. Due to the huge numbers of injured, hospitals have been forced to divert resources
from ordinary medical needs, such as births, routine operations, cancer treatments and burn
treatment®! with far-reaching effects. 8,000 elective surgeries alumes been cancelled or
postponed® resulting in a backlog that will take years to addfé%s.

566. As aninternational doctorobservédGaz a f aces a medi cal crisisé t
injuries, aswellasthec onsequences [®%re] catastrophic. o

567. According to tke Spokesmanf the Ministry of Health, Dr. Ashraf Al Qedra:

Challenges facing the health sector exceed the medical capabilities of any health system
in the worldé on Fridays, hospitals in the Gaza
surpassed the 201idraeli offensive, where hospitals received only 9 cases perfour.

568. The number of injuries from the demonstrations is so overwhelming that doctors have
been forced into a cycle of prematurely discharging patients to make room for the next wave
of injuriesthat is expected to arriv€® Patients who have been prematurely discharged then
seek treatment at primary healthcare clinics that are wholly unprepared andasueced

to cope with the high volume of complicated injuries requiring {targy monitoringand

care®s’

569. One primary healthcare clinic reported that since 30 March, there has been a 50 per
cent increase in the number of fBAndthenmt s being s

661 Interviews HQI041, MDMO10.

662 Interview MBI009; OCHA Agencies urgently require $21 million to respond to casualties in the
Gaza strip(11 September 2018)

663 Interviews HQI006, HQI004, HQI041, HQI062.

664 Interview MDMO10.

665 palestinian Ministry of Health, Great efforts exerted by the Palestinian MOH in Gaza theave
mounting casualties of the Great March of Returni, 2018.

666 Interviews HQI041, HQIO0GYIBI002, HQI062.

667 Interviews HQI006, HQI018, HQI019, HQI041, MBI002.

668 Confidential submission 013.
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primary healthcare clinic reported that since the demonstrations starttdh e ¢l i ni ¢cds nur se
charge of wound care has been treating 15 additional patient® Aayexperienced nurse
working in a primary care clinic told the Commission:

| have had to treat injured of different types which | had not seen before whichtimakes
whole situation much more challenging. [T]he numbers have increased tremendously and
the kinds of injuries are dramatically different. Now | am treating serious, and very
serious injuries. The majority of injuries [are] people who had been shot ichibst, in

vital parts of the bodies. A number of injured had limbs amputated so we have been
providing follow up caré’®

Challenges torecovery and long-term disability for injured
demonstrators

570. With over six thousand people living with gunshot wounasnf live ammunition,
mostly to the lower limbs, Gaza faces what Médecins Sans Frontiéres has tdinsetd- @ w
motionhealthcaree mer g &hcy . o

577.A number of medi cal professionals observed the
experienced anything like it, evémthe recent wars of 200809 2012 and 20142 Unlike

those wars where the nature of injuries was relatively diverse, the current volume of severe

gunshot injuries to the lower limbs requires a mass amount of specialisetedonmedical

carefocusingn ort hopaedic, vascular and plastic surger
cope with these demands.

572. As WHO observes:

The grave injuries suffered are merely the first chapter in a prolonged ordeal. Even a
superbly functioning healthcare system wouldsbeely tried when faced with such a
large number of casualties. Yet in Gaza, even before the protests began, the healthcare
system was already on the brink of collap$e.

573. Medical professionals estimate that around half of those with gunshot wounds to the
legs willrequire reconstructive, orthopedic surgeékgcording to Shifa Hospital and Medical

Aid for Palestinians (MAP), in early December 20Z80 patients were awaiting complex
limb reconstructiorsurgery®™

669 Interview HQIO19.

670 Interview HQIO18.

fMM®decins SarGazRmemt i njeig,i e ri sk 2pNovembenent |y shatter
2018).

672 |InterviewsHQI041, MDM010, HQMO0O04, See also the account of an MSF doctor who has lived

and worked through the 2008, 2012 and 2014 wars in Gazah e human suf fering and devas:c
saw over the past few months ha[s] reached another height. The shocking volumadgdvoas

been over:whfell nliazgeedr a Engl i sh, AiThe past six months in
(1 October 2018).

673WHO, Situation Report oPt, Gazat-17 Novembe018.This view was echoed by other

international d o c ftlerinfuries wioulde 2 lauge cliallehge angwherd iretheo

world. It is even more serious for the relativelydllq ui pped heal tihterdewst em i n Gaza. 0
HQMO04.

674WHO, Situation Report oPt, Gazal8 Novembei3 December 2018.
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574. However, limb reconstruction treatment regsimultiple operations. Each surgery is
complex and requires approximately two to three hours of operating time. Recovery is long,
costly and uncertain. Hospitals lack dedicated operating rooms, patient beds and essential
medical equipmerft’® Furthermore, ptients need regular outpatient care includingys,

blood tests, dressing changes, pain management, and up to thirty physiotherapy
appointment$’ There are currently long waiting times for prosthetic limbs in Gaza due to
shortage of materials, high denthand the continued blocka®lé As MAP has pointed out:

If the[se injuries] areuntreated.. most people will be unable to work or support
themselves. While the treatment is extremely expensive, it is much cheaper than the
alternative, which is a whole geration of young men and women who would be unable

to work®%"®

575. Patients who have been lucky enough to secure limb reconstruction surgery are faced
with a long and challenging recovery period. A physiotherapist shared some of these
challenges with the Comnsion57®

Thetreatmentis very long and intensive, in some cases it will take more than a year of

intensive rehabilitation until they make a full recovery. What | have noticed in the cases

that | treat is that after two to three sessions you are hopinghiegtatient is starting to

see some improvement and some pain relief, but you discover that the patient is still
suffering because there is stildl shrapnel in t
patients are in severe pain, they cannot sleep for simtins. The recovery is very long

and very painfufe°

576. In addition, injured demonstrators must guard against the threat of serious infection

throughout the entirety of their treatment and recavEng lack of appropriate treatment and

sanitat i o mlthiystenweana that infécton is a high risk, especially for patients

with open fractures, ariskei ght ened by the hospitalsé need to
prematurel\?8 Doctors report treating patients whose open fractures have not properly

healed risking osteomyelitis, a deep bone infection which Gaza health facilities currently

675\WHO, Situation Report oPGazai 18 Novembes3 December 2018.

676 Interviews HQI006, HQI019, HQMO004.

677 Confidential note 015; WHO, Situation Report Occupied Palestinian Territory, Gaza, 18
Novembeiri 3 December 2018.

678 MAP Chief Executive Officer, Aimee Shalan giving oral evidemcett he UKO6s House of
Commons, International Development Committee: Humanitarian situation in Gaza, (19 June 2018).
679 Interview HQIO35.

680 Interview HQIO35.

681 Interviews HQI041, MDM010, HQMO0O04, HQIO006. In a letter to the British Medical Journal, dated
13 August 2018, Dr. Nafiz AmShaban, Head of Plastic and Reconstructive Surgery, Al Shifa
Hospitalwrotefi | n J u n e -3B@high endrgy&dnPound tibial fractures in Gaza. Complex
lower limb injuries of this severity can require/Surgical procedures, eh operation taking &

hours. Even with statef-the-art reconstruction, healing takes2lyears. Most of these patients will

devel op osteomyelitis. A steadily increasing toll of s
lifelong disability is nowthepppect facing Gazan citizens, | argely youn
such injuries is entirely beyond the capabilities of C
reqguires dedicat eBdr iltiinsbh sMeldviacgael tJecaummsn.adl , fAlLetters, Ga:
orthopaedic crisis and mass disabilityo, (13 August 20
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lack the ability to diagnose and which requires lengthy treatment and repeated surgical
intervention®®?

577. The challenges to proper treatment and recovery mean that injuredstesors are
at very high risk of chronic infection, loss of function, amputation and lifelong disafsflity.

Long-term financial and psychological impact of GMR injuries on
families and communities

578. The majority of injured demonstrators are young naem, in a number of instances,
t he f a miblead@imef8Ini$ hard to overstate the impact of these incapacitating
injuries. According to one internation@bctor:

With the resources that hospitals and doctors have in Gaza, it is clear that a lttigé pa
those injured will remain disabled for life. Had Gaza had better resources, they may have
had better chances. Many injuries will never heal. Many will result in amputations later
oné It is very clear that manyorWwiteogtan wi | |
amputatiorf

579. Amputations and the loss of use of limbs place a substantial burden on individuals,
families andcommunities reducing livelihood opportunities and increasing povértythe
context of Gaza, which is experiencing unprecedepteetrty and food insecurity, the loss

of a wageearner, who becomes instead an additional burden on the family, can result in
serious financial and psychological problems for families and communities.

580. According to a nurse who has treated hundreds of peapgleed during the
demonstrations:

Most of the patients express post tratimpsychological effects stemming from the fact
that they are unable to work. The majority of the injuries were incapacitating, they are
preventing people from going about theiaily needs, let alone the fact that in many
instances they were the main breadwinner in the family. In these cases they are often laid
off by their employers®®f

581. Aseni or d o tmbanjurieaichpbse i massive physical and psychological
burden on tk victim, his family and the wider community. Lives will never be the same
again &

582. According to WHO, the current crisis in Gaza will lead approximately 10,400 people
to develop severmental health problems and 41,700 will have mild to moderate problems,
including 26,000 children. These numbers are expected to inéféase.

82 nt erviews HQI 041, MDMO10; Al Jazeer a, AiThe past

war o, 1 October 2018.

never

si X

83 ntervi ews HQI 006, HQMO0O 4, HQI 04 Ga z Mdbjwsidsl 0 ; M®deci ns ¢

ri sk per manent,l(20 Navdmber 2088jiiThge kiowseguencies of these

especially if untreated will be lifelong disability for many, and if infections are not tackled then the
results could be amputation or even death. o
684 Interviews HQI001, HQIO08, HQI011, HQI012, HQIO19, HQI020, HQI024, HQI026, HQI063,
JMI007, NBI0O09, NFI021See also section on impacts of the demonstration on women and girls
685|nterview MBIOOL.

686|nterview HQIO018.

687 nterview HQI041.

688 OCHA, Agencies urgeht require $21 million to respond to casualties in the Gaza strip, (11
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C. I sraeld]@ aeluttanee rtoi issue enadical exit permits resuhg in
life-changing injury and death

583. In cases that require specsall medical and surgical attention not avaiain Gaza,

doctors are forced to refer patients for medical treatment to hospitals in East Jerusalem, the

West Bank and abroad. To access such treatment, a patient must go through a lengthy,

complicated bureaucratic process, fraught with risk and umegrt&° Israeli and Egyptian

authorities often deny, delay or do not respond to requests to exit Gaza for medical

treatmenf® For example, in 2017, the Coordinator of Government Activities in the

Territories (COGAT), the military authority responsible fat mi ni st eri ng | srael 6s p
system in Gaza, approved just 54 per cent of exit permits through the Erez Crossing for

patients seeking treatment outside of Gaza. This is the lowest rate documented since WHO

began collecting statistics in 2068.

584. Male paties aged 18 to 40 had the lowest permit approval rating with less than a
third (29 per cent) apprové® This can have fatal consequences. As many as 54 people in
Gaza are known to have died in 2017 after denial or delay regarding issuance of their permits
and consequently missed appointments, 46 of whom were cancer p&fients.

585. In early April 2018, COGAT denied medical exit permits for injured demonstrators
primarily because the Israeli Defence Minister had issued a policy categorically denying
passage to angerson injured during the 30 March demonstrations. @e€onz and Al

Ajouri case below). Although the Israeli Supreme Court rejected this blanket policy, those
injured in the demonstrations continue to face significant challenges in accessing medical
treatment outside Gaza.

586. According to WHO, | sraeld6s approval rate for m
injured in demonstrations near the fence was significantly lower than the overall approval

rate. As of 31 Decemb&018§ accordi ng ftton aBdalzasoh OfficE,dhere d i n

had been 435 applications by those injured in the demonstrations to exit Gaza via Erez

crossing to access health care. Of those applications, 82 (19 per cent) were approved, 130 (30

per cent) were denied and 223 (51 per)cante delayed® The numbers suggest that Israeli

authorities singled out Gazans who attended the demonstrations at the fence

587. At the heart of these statistics are a series of opaque policies which restrict Gazans

from leaving the Strip for specialist wlieal treatment. For example, COGAT does not

consider demonstrators with severe injuries to lower limbs resulting from gunshot wounds to

be patientsir equi ri ng | i f Batharyiti categorizes theamtamgersibng h o

could benefit from a drastic mpr ove ment i n  toP énipractiog,utldsl i ty of i f

September 2018).

8Wor |l d Heal t hRiOggtani,a dR0alkvt)hd page 23; Al Mezan, dMedi
Siege, |l srael 6s Systematic Vi o2018) pagesnt3af Gazads Patient
60According to OCHA, AThe majority of patients who are
treat ment and diagnosis are given no specific reason f
Palestinian Access from Gaza: Erez and Rafais$ings, (8 October 2018).

¥l nterview MBI O0O09; World Health Organization, fSpeci al
to January 20180.

62 nterview MBI 009; World Health Organizati on, iSpeci al
to

January 20180.

693 Interview MBI009.

694UN Health Cluster, Situation Report,-B1 December 2018.

6%See Stateds r es prousesAKronzrv. CBn@nander bfisfaeliF@ces in Gaza

(decision delivered 16 April 2018); see also Adalah and Al Mezan, Translation oédedections of

Israeli Supreme Court decision and the state's response re: Ydéaind and Mohammad Al

172



A/HRC/40/CRP.2

distinction means that the Israeli military authority may deny permit requests from the injured
demonstrators under its exit permit rules, even if those requests are premised on the need to
save linbs from amputation.

588. The following cases illustrate the lithanging and sometime fatal impacts of this
policy and practice.

1 Yousef Kronz (19) and Mohammad Ajouri (17)

On 30 March, Yousef, 19, was shot in both knees as he took photographs of the
demongrations in El Bureif® On the same day, Mohammad, #asshot in one of his legs
at the demonstration site in North G&%4.

Both Yousef and Mohammad were taken to Al Shifa Hospital in Gaza City which did not
have the resources to save their legs. Theitedsmade an urgent request to COGAT that
they be permitted to leave Gaza for urgent medical treatment at Al Istishari Hospital in
Ramallah. Medical documentation attached to their requests stated that without proper
treatment their legs were at risk ofiputation®® COGAT did not respond. Two human rights
organisationsAl Mezan and Adalahfiled a followup requestwhich was denied on 5
April. 6%

In its response, COGAT stated that their request to leave Gaza was rejected due to the Israel

Defense Ministss s pol i cy that any person injured during t
be denied passage through Israel to medical facilities in the West Bank, on account of their
participation in the protests, andangeli®® fact that

On 8 April, Al Mezan and Adalah filed a petition to the Israeli Supreme Court challenging
the decision.In the meantime, by 11 April six permits for people injured during the
demonstrations to travel for medical treatment had been submittedallahdd been
denied’*

While theco u r t awaited the Stateds response, the dete
forced doctors at Al Shifa Hospital to amputate
injuredleg.”®> Mohammad was discharged from hospital thdags laterY o us ef 6 s ot her | eg

remained atisk of amputation.

On 16 April, the Israeli Supreme Court ruled that Yousef posed no security riskeand
received exceptional authorizationto leave Ga&za usef 6 s parents, siblings o
not allowedto travel with him, so his 8§earold grandfather accompanied hifi.At the

OAjourii case; P h y sls$raeli(RHRI} #DEnded 2: Hanassaant oRRalgdtirtias
Patients Applying for Exit Permits, August 2016.

6% |nterviews HQI009, NBI010.

697 Interview HQI009.

6%8AI-Me z an , ATrans!|l ation of selected sections of |lsrael:@
responses re: Yousefltonz and Mohammad Ad Aj our i case, 0 HRdz2777/ 18, Youse
v. Commander of Israelbfces in Gaza (decision delivered 16 April 2018).

69A1 Mezan, flsraeli SuAMeaneetitOm israel mustiet es on Adal ah

Pal estinian youth wounded by Israeli gunfire at protes
0Al-MezannsfiA@ataon of selected sections of Israeld.d Supre
responses re: Yousefltonz and Mohammad Ad Aj our i case, 0 HRdz2777/ 18, Youse
v. Commander of Israeli forces in Gaza (decision delivered 16 April 2018); SeBfalsians for

Human Rightdsrael (PHRI)Wounded in the Gaza Strip,May 2018.

™Worl d Health Organization, AWHO talks to Yousef, jour
referral out of Gazao, (26 April 2018).

792|nterview HQI009.

703Interview HQI009; World Health Organization A WHO t al ks to Yousef, journalist
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Erez Crossing he was kept in the ambulance for hours and searched before being transferred
to another ambulance on the Israeli Sif&.ousef spent three months in hospital in Rdatel
where he underwent three surgeries to save his rightieg.

1 Zakaria Bishbish (14)

Zakaria was a I¥earold from Al Maghazi refugee camp. ISF soldiers shot him in the back
around 6 p.m. on 30 May, a day when demonstrators were taking part in cuitivitiea.”®6
Zakaria had been playing, along with three other boys. Zakaria was approximately 100 m
from the separation fence when he was $Hdthe ISF soldiers who shot Zakaria had taken
positions on high ground overlooking the protest $fte.

The ISF gushot that hit Zakaria perforated his stomach and colon; splintered his vertebrae;
and bruised his kidney. His injuries resulted in sepsifife-threatening condition that arises
when the body's response to infection causes injury to its own tissuesgand’®®

Zakariads family applied on his behalf for a two
lifesavingtreatment at St Joseph Hospital in East Jerusalem. A medical appointment was

scheduled for him on 4 JuA¥.However, COGAT denied his requestttavel through the

Erez Crossing. No reasons were given for the decididdis family then tried to secure

appointments for him in Egypt and the West Bank. The Israeli military authority did not

respond to his second exit requédZakaria died of sepsimn 18 Junéls

XI. Impact of the demonstrations on women and girls

589. The Commission inquired into the impact of the demonstrations on women and girls
in Gaza.

A. Women and girls injured during the demonstrations

590. During the Commi s s i osoldiess killee pne wdamamamd opee r i o d , I SF
girl: a 20yearold female paramedi®Razan AlNajjarin Khan Younis and a }earold girl,

Wisal SheikhKhalil from Al Maghazi Refugee Canfsee the sections on medical personnel

andchildren respectively.

591. The Commissim 6 imvestigation found that 159 women were shot with live
ammunition 59 were injured with bullet fragmentation, 36 by rubber coated metal bullets
and 60 by direct tear gas canidtés.

during protests, aftere f er r al out of Gazao, (26 April 2018) .
704 Interview HQIO09; World Health Organizatipn A WHO t al ks t o Yousef, journalist
during protests,feerr e f er r al (@&GApril 2018). Ga z a 0,
7%5nterview HQIO09.
7% nterview HQI030; medical report on file; COI forensic analysis; Palestinian Ministry of Health
referral report; affidavit on file.
77 |nterview HQI030; medical report on file; COI forensicalysis; affidavit on file.
708 Interview HQI030; affidavit on file
709palestinian Ministry of Health referral report; St. Joseph hospital letter on file; medical report on
file; COI forensic analysis.
70palestinian Ministry of Health referral report; $bseph hospital letter on file; Medical report on
file; COI forensic analysis
711 Affidavit on file; Confidential submission 10.
712 pffidavit on file; Confidential submission 10.
713 Affidavit on file; Confidential submission 10; Medical report on file; CQkfusic analysis.
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Total injuries to women during the demonstrations in Gaza
injuries by type of weapon, 30 March - 31 December 2018

Rubber bullet

. Shrapnel

Source: UN Commission of Inquiry
on the 2018 protests

Participation of women and girls in the demonstrations

592. The low proportion of women and girls injured and killed compared to men and boys
should be understoaglithin the prevalent social context in Gaza. Despite encouragement by
the HNC, women and girls participated in the demonstrations in lower numbers than men
andboys’*4

593. In many families, women and girls cannot leave the house unaccompanied and women

rarely hold social gatherings in publfi. Several women interviewed by the Commission

mentioned that their husbands or the male head of household had to providertbeitt for

them to participate in the demonstratidtfsDespite this women participated, including

without t hei r”7Awomantoldthe Gothmissiomtlsaehar family had refused

to let her participate in the protest after she was injuredsatfine, but she repeatedly

returned anyway*One of the organisers ofWhenawom&MR t ol d the

4 nterview KHI033.

715 Interviews KHI030, KHI033.

718 Interviews KHI1008, KHI009, KHI010, KHIO16, KHI017, KHI018, KHI032; OCHA Humanitarian

Bull etin occupied Palestinian ter iGazomandy ( December 2018
UNFPAheWdmen and Great Return March2@G&®RMO in the Gaza S
17 Interviews KHI008, KHI009, KHI010, KHI016, TXI1012.

718 nterview KHI009.

175



A/HRC/40/CRP.2

participates [in] the protests, she tells Palestinian society that she exists and that she should
have a place in the political proces%’

594. Women and girls also gathered at the protest sites as a venue to conduct social and
cultural activities because of the lack of accessible public spaces for women and girls in
Gaza’?For example, one injured darold girl told the Commission that she paigited
regularly at the tented camps to sew and knit in the tents with her friends because their home
is overcrowded and they do not have electricity. On 13 May 2018, the ISF shot her in the
abdomen with live ammunition as she was walking away from ths, tepproximately 800

m from the separation fence at the protest sist ofGaza city’?!

595. According to a survey conducted by UNFPA, consistent with accounts received by
the Commission, womendbés participation in the der
despite the conservative patriarchal social and cultural norms dominating if’&aza.

596. Women have also told the Commission that they perceived that they were less likely
than men and boys to be shot by the 18R 26-yearold woman told the Commission:

Women d not usually go close to the fence like | do. | burn tyres and throw stones,
usually women do not do that. When the men want to cut the fence, | help them. For
example, | walk in front of them to cover them when approaching the fence. Soldiers
do not killwomen usually men on the other hand are hunted by Israelis like bittls

597. Throughout the demonstrations, some women and birlmed yres/? cut the
fence!?®threw stones at ISF soldief®,crossed the barbed wire coif§planted Palestinian
flags/?° and, inone reported case, launched burning balloons towards neighbour Israeli
settlementg3°

598. Women alsorescue injured men and boyslose to the separation fen@ One
woman told the Commissiohow on 30 March 2018, at the North Gaza protest site, she
rescued ran and boys trapped behind the barbed woiks while the ISF soldiers were firing
live ammunition in their direction:

[T]hey were trapped and very close to the fence. | wanted to go rescue them because
I am a woman. (é) Ther efouwkoysat 5aoll@mfroml 5 men i nc|
the fence. There were doing nothing, they had no weapons, they were just getting
closer to the fence. | was concerned they would be captured by the Israelis. | told a

79 nterview KHI033.

720 Interviews KHI012, KHI030, KHI033.

721 |nterview KHI012.

722 OCHA Humanitarian BulletiDccupied Palémian territory (December 2018); Interviews
KHI009, KHI030, KHI033, TXI012.

723 Interviews; KHI008, KHI009, KHI010, KHI033, TXI012.

724 |nterview KHI010.

' nterviews HQI 015, KHIO008, KHIO032; Soutien Palestine,
assmokemv el ops Gaza on a new OVidéoonftey Fri dayo, (9April 20
728 |Interviews HQI015, KHI0O08.

' nterview HQI O015; Jer us al anongtPeBmingitesandsaza, Women Pr ot

Smoked, (4 May 2018).
728 KHI008; KHI019.

9KHI1 017; JerluGazal WomenPmteainofig t he Burning Tires and Smoke
2018) ; Soutien Palestine, AThousands demand the right
6bl oody Fridayd, (9 April 2018).

730Vjdeo on file.
731 |nterviews KHI008, KHI009, KHI033, TXI02.
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woman next to me #dl am goimgcdmryedhitlhemend. al
decided to go rescue the men and children because | am a woman. As a woman, they
would not shoot at m&?

Motivations of women and girls

599. Women interviewed by the Commission and reports received suggest that women
wanted to challengerevailing gender norni$3 A 22-yearold woman told the Commission:

fil participate like the young men. We participate as equals because of the bad economic
situation and the blockade. | am very upset that | cannot find work and cannot sustain myself.

I ama skilled womané& It was reported that women in Gaza were educated with the notion
that women ar e t he@urgranadnotbdrs alwdys helpesl ousgraadfathers i
and fought with them during the Nakba and the first Intifa@aOne female demorsitor

told the Commission:

I have always struggled for the liberation of my people so that is why | participate in

the demonstrations. | was very active and | would go as close as | could to the fence,

to the point that | was face to face with the soldemd | would talk to them. | was

the bravest of all/l of the women and braver th
and burn tyres and evacuate the woun&éd.

600. Women and girls who participated in the protests expressed a high level of support
for the GMR andts underlying causes, including the right to return for Palestinian refugees,
and to end the longstanding blockade with its adverse impact on the life and livelihoods of
Gazand® A 64-yearold woman told the Commission that the importance of the

demonstat i onds aims outweighed the usual social norm
public events:

The reasons why we demonstrate are obvious! (.
The number of women participatingisin the demo
because it is still a patriarchal society and religion plays an important role. Because

of the importance of the issue at stake, we do
to demonstraté3®

601. More specifically, numerous women told the Commissia they participated in the

GMR with the objective of informing the outside world that women and children in Gaza live

in extremely dire conditions without adequate medicines and health facilities and

employment opportunities outside the hoftfeThey shard a sense of hopelessness and

despair about the future because of the occupation and the bidt®ateme n6s reasons for
attending the demonstrations should be understood in the context of intersecting forms of
discrimination and violence affecting womerdagirls in Gazg**

732 |nterview KHI009.

733 Interviews HQIO015, KHI006, KHI008, KHI010, KHI017, KHI033, TXI012; MEEM,: n ¥ XY wB MF 4Yr IOF
WpHMNOF Xc 9% Y 5ely2@dkfF 331 WO0 _ Flx

734 |nterview KHI019.

SMEEM,Wp HTKOF Xc 31tY eB @BEAuyABE WOO0 _ FFx :nxYXY wBMF Yr IOF
736 Interview HQIO015.

737 Interviews KHI008, KHI013, KHI017, KHI016, KHI019, KHI033, MBI005, TXI012; OCHA

Humanitarian Bulletin occupied Palestinian territory (December 2018); Video on file.

738 |Interview TXI012.

739 Interviews KHI014, KHI017, KHI018, KHI0Q, KHI020.

740 Interviews KHI008, KHI013, KHI016, KHI017, KHI019, MBI005, TXI012; Video on file.

“United Nations High Commi ssioner for Human Rights, il
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602. Many women expressed fear of injury, violence and death at the demonstrations.

Some also described despair and even suicidal thoughts stemming from oféxsiing

discriminatory situations, including patriarchal societal norms, geserty and living as

refugees under occupatiéfi.In three instances reported to the Commission this led to

women expressing indifference to the risk of injury or even death at the prétéstsording

t o one WHen ltgdte timee profesbmetimes, just want to end it. | go to the protest

to either die or to feel an escape, “ don't want
Highlighting the desperate economic situations among Gazan families, these women told the

Commission that if they were léd, at least they would leave a financial legacy to their

children or other family members dAd would no | or

D. Women becoming primary breadwinners and primary caregivers

603. The social impact of the GMR demonstrations hag & disproportionate effect on
women and girls in Gazidt increased the burden on women and girls who became primary
breadwinners as well as caregivers for the wounded.

604. The death of a primary breadwinner, either a son or spouse, has a direct andienmedia
impact on the living conditions of the mother, or widow and her children. The opportunities
for women to fill the income gap are minimal given the s@gionomic situation in GaZ4®
According to UNFPA, in the third quarter of 2018, less than 26 perofembmen in Gaza
were participating in the labour force (i.e. working or looking for a job) and 78 per cent of
those were unemployed (versus 46 per cent of ffém). this context, women told the
Commission that it was extremely difficult for them to seekside employment when their
sons or husband as breadwinners were incapacitated orikillesl especially difficult for
women who were married at a young age as they have never worked outside the hétfsehold.

605. It was also reported that women inheritibt from their deceased husbands which
added to the challenges widows faced. However, in one case reported, charities and
organizations were able to raise the money to reimburse sucHdebt.

606. In Gaza, the lack of employment opportunities for women, andiis@tory laws

regarding child custody have previously forced some women to marry the brother of their

deceased husbari A woman from the southern part of Gaza told the Commission that after

the ISF killed her husband at the demonstrations in July 2B&&ad no choice but to move

with her six children into her brothém-l a wé s h o me. She received $3000
donation for the death of her husband in addition to a monthly pension of approximately $400

from the authorities. She was forced to mary lrothefin-law under threat of eviction:

My brother in law lives in the house and is pressuring me to marry him otherwise he
will take over the house with my children, and | will be removed from the household if

of discrimination and violence in the context of racism, radg&drimination, xenophobia and related
intolerance on the full enj oy meHRC/3HMA0) al | human rights
742 InterviewsKHI017; KHI018; KHIO19.

743 |Interviews KHI017, KHI018, KHI019.

744 Interview KHI018.

745 Interviews KHI014, KHI017, KHI0O18KHI019.

746 OCHA Humanitarian BulletifDccupiedPalestiniarTerritory (December 2018).

747 |bid.
748 Interviews KHI1013, KHI1020, KHI021.
The Electronic Intifada, AiFamily of Gaza massacre Vioc

750 A/JHRC/29/CRP.4, para. 598/HRC/35/30/Add.2.
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| do not marry him. | am trying to get mey to rent my own home so | can live away
with my childrer’®!

607. In the customary division of labour in the household in Gaza, the treatment and care

of an injured family member is mainly the responsibility of the mother or #if€he high

number of injured eople since 30 March 2018 compounded by shortages of electricity,

medicines and equipment, has forced hospitals to release patients prematurely and hand over

the treatment to the familiéeAs one woman t olwbmdnhmthetotieyni ssi on: @
are the omes who take care of the amputees and their injgtelliren € ) . Women al ways
carry the heaviest burden in Gazan soci€ty

608. The mother of a I§earold girl shot in the leg on 30 March 2018 in Rafah explained
to the Commission the difficult burden sher@s as the main carer for her daughter and the
psychosocial consequences on her and her children:

The injury haehad a huge impact on all of my children, economically, educationally,
psychologically. (é¢) My daught éysicahaedkeds a huge
mental. | have to go with her to the bathroom to help her. My other children get really

upset. They dondédt understand why she gets alll (
every time. On two occasions now | have had to go out of treetemd be away from

them, on my own, to feel like | have a moment to calm down, a moment to myself. My

husband was killed and | am doing this alone.
own/®

609. Despite the relatively low proportion of injuries among womemnl airls, the

consequences of an injury are often more severe for women, especially when the injured

woman is a mothe®® A few women told the Commission that they are expected to continue

fulfilling their home duties despite an injuf§/. Some women also satidey sought assistance

from their sisters, mothers or female friends to support them in their house chores and caring

for their children while they are in convalescefi@®©ne injured woman however mentioned

that her husband h a dilether sisietsadsistedti®r e of hi msel fo w

610. Injured women often rely on other family members to access medical treatment
because of the social norm that prevents women in some families from leaving their homes
unaccompanie®® UNFPA reported that women who have papiited in the GMR without

the consent of their male heads of household have sometime not sought medical assistance

51 Interview KHI013. Due to limited time and resources, the Commission was not able to investigate
further instances of forced marriage and eviction affecting women who have lost a spouse killed

during the GMR.

752 Interviews HQI050, KHI09, KHI014, KHI028; OCHA Humanitarian Bulletin occupied

Pal estinian territory (DeceGawza &RmMd BiypNeRso mehds Affairs
and Great Return Mar coh, A(GROMO8)i.n the Gaza Strip
753 OCHA Humanitarian BulletiDccupiedPalestiniarTerritory (December 2018)see section on

i mpact on Gazabs health sector.

754 Interview KHI014.

755 Interview HQIO050.

756 OCHA Humanitarian BulletifDccupiedPalestiniarTerritory (December 2018).

757 Interviews KHI009, KHI011, KHI029; OCHA Humanitarian Bulletinaupied Palestinian

territory (December 2018).

58 Interviews KHI009, KHI011, KHI029.

759 Interview KHI016.

760 OCHA Humanitarian Bulletin occupied Palestinian territory (December 2018).
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outside the field hospitals. Women often refrained from registering their personal information
at the field hospitals to avoid future dispsita the househol®#! Women reported that they
refrained from receiving medical treatment following severe tear gas inhalation during a
demonstration to avoid possible tension with their husb&ids.

Domestic violence prevalence and its link to the GMR

611. According to mental health professionals in Gaza, injured demonstrators,
predominantly young and middeged men, exhibit anger, aggression and hopelessness
resulting from severe depression caused by the traumatic events of the 2018
demonstration3® This hasled to an increase in domestic violence, among a community
where even before the demonstrations over half of married women reported at least one form
of violence in the hom&?*While approximately 51.1 per cent of married women have been
exposed to at lea®ne form of violence by a family member in Gaza, less than 1 percent
sought assistanc&’ Domestic violence is not prohibited by law in Palestfi@he Special
Rapporteur on Violence against Women reported that the economic situation, the level of
unemply me nt and the pressure of the occupat
childrends | ives, making them subject to
constant pressure felt by the blockade and the recurring cycles of conflict, and the
overcrowding that limits their mobility and privac§. UNFPA similarly reported that factors
enabling situations of gendbased violence included the fact that perpetrators rarely face
legal, criminal or social penalties for their abusive behaviourdtitian, while divorce is
legally permissible in Gaza, dominant social norms prioritize the preservation of a marriage
regardless of the cost to victims of gentiased violencé®

612. Some women reported that domestic violence is a factor pushing thermntb thte
demonstrations tegisting sisiatienp & violehcE?d-on exampke, one
woman suffering from domestic violence told the Commission:

I dondét care if | get martyred, I want
want to dvorce my husband and be free, my parents will never accept, they prefer that

| die than obtain a divorce. | went to protest as an expression of freedom, freedom from
the violence at home, the fact that | cannot divorce my violent husband, that | want my
kids to live in dignity. (é)I1f/ @ divorce

613. Other women reported being victims of psyduzial and physical abuse by their
husbands or other head of household, who accuse them of responsibility for the injury of a
son or @wughter, or sustained by their husband at the protest'dter example, one woman
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761 Interview KHI013.

762 OCHA Humanitarian Bulletin occupied Palestiniarritery (December 2018).

78 InterviewHQIO56;Wo men 6s Af iGaz s &e d TheNVBrReA and Great Return
March AGRMO inm,tH{e0G&82a Strip

764 InterviewsHQI033, HQIO56,A/HRC/35/30/Add.2.

785 For those individuals who do seek help and reacipadfiee, less than one third of their cases go to
court, where justice is not guaranteed (A/HRC/35/30/Add.2).

766 AJHRC/35/30/Add.2.

767 AJHRC/35/30/Add.2.

768 OCHA Humanitarian Bulletin occupied Palestinian territory (December 2018).

789 Interviews KHI014, KHI017KHI018, KHI024.

1284 |nterview KH1021

Ml nterview KHIO021; Weanza 0an A ThisVeriRe ancC@reat Return
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explained that since her husband inhaled gas at the north Gaza protest site on 14 May which
created c¢ hr on heccanbhat dleem he becomeuverg angry téwaesn the

house and towards the children. He screamd he breaks things. He is very frustrated. We

live in very bad conditions. He hits the children. When he becomes violent, | leave the
housd%o

614. Some women also told the Commission that their husbantighars blamed them
for the wome ke example, onenvpman saié teat her father hit her because
she was wounded on 14 May by gas canisters at the Khan Younis proté&st/sitether
woman said:

My husband was very angry that | went to psgtéescaped the house to go participate

that day. He started shouting at me when | got

did not speak to me for an entire month. He expressed his anger towards me only with

words, he said fAifvoyrocue”gyoo wodu.t again | will di
XIl'.  Impact of the demonstrations on Southern Israel

615. As part ofits mandate, the Commission sought to assesisrpact of the largecale

protests that began on 30 March 2018 on southern Israel, and in particular on Israeli civilians.

The mmission requested, received and aselyinformation from various sources

pertaining to the situation of Israeli communities living in close proximity to the fence, the

closest community being only hundredswdtres from the fencé\ video with extractérom

the Commi ssionés interview with one of the resid
on the Commi i onbés website.

616. The Government of Israel refers to the Israeli communities located near the fence as

t he Gaza .AbBut55®00ciyiliand lig in this Envelope which includes about 50
communitiesi towns, villages and Kibbutziri all within seven kilometers of the fence.

Sderotis the biggest town with 25,000 residents. The remaining communities are part of three
main Regional Councils: Eshk@ hadar HaNegev and Sdot Negev.

A. Killings and injures

617. During the period under review, no Israeli civilian deaths or injuries were reported in
the context of, or as a result of, the demonstrations. The impact on the civilian communities
of southern Isrdeduring the protest$ especially the impact of incendiary devices and
attempts to cross the fence into Isiiaptimarily concerns damage to property and livelihood,
disruption of daily life and access to services, as well as serious psychosocial trauma.

territory (December 2018); Confidentsbmissiorl00.h Womends Centre for Legal ai d
Counselling Submission.

72 Interview KHI021.

73 nterviews KHI016, KHI017; Confidential submissid®0.5 Womendés Centre for Legal a
Counselling Submission.

74 Interview KHI017.

775 Interview KHI016.

778 www.ohchr.org/coioptprotest®port interview with Yael Raz Lachyani, resident of Kibbutz

Nahal Oz.
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618. Before discussing the effect on the civilian population, it is important to note that
violent incidents during the protests caused one death and four injuries among Israeli soldiers.
OnFriday,20 July 2018a protest daya Palestinian sniper shot St&érgeant Aviv Levof

the Givati Brigade while he was near the fence opposite of Kibbutz Kis${fikecording

to Israeli sources, he was shot from the first line of houses in Gaza, located a few hundred
meters from the fence. On 25 July 2018, also neasufiim, another soldier from the same

unit was injured by live firé’® In both cases the IDF maintained that the sniper had taken
advantage of the fact that the soldiers were distracted while dealing with civilian
demonstrators, thus exposing themselvesian®y militants. The IDF also claimed that this

may have been a deliberate plan, using the demonstrations to attract the soldiers to a specific
different location near the fené®.

619. On numerous other occasions during the demonstrations, Palestinians yuesed t
and threw and slung stones at IDF soldiers. According to Israeli sources, grenades and IEDs
were thrown as well, however the Commission could not confirm that they were thrown
during the protests, and therefore not necessarily falling into the mandatee
Commissior8°

620. Regarding the injuries dDF soldiersduring the protestgn 14 May 2018, an Israeli

soldier was lightly injured by a stone thrown by protest&r&n 13 July 2018, a soldier was

moderately injured, reportedly by a grend®eiccording to the IDF, a soldier was injured

as Palestinians reportedly threw a number of @AMol
Israeli forces deployed at the fence east of Jabalia on 14 Septembéf*2ZlHe IDF also

reported that a soldier was injured dgrthe demonstrations by grenade fragmentation a few

days later, on 21 September 20%8.

621. The Commission is aware of similar incidents which occurred during the protests,
which however did not result in casualties among IDF soldiers. These include th&dpath

14 May incidenisee the 14 May 2018 sectiofeportedly, an IDF vehicle was fired upon
during the protests onJune201878° On 6 July 2018 an explosive device thrown from the
Palestinian side, bounced off the fence and hit protestors attemptbrgach the fence.
Photos and videos released by the IDF deégabtov cocktails, grenades ateDs allegedly

used, or intended to be used, as part of the Friday protests on 30 March 2018, 6 April 2018,
1 June 2018 and 28 September 2018. As indicated dneabections, the Commission
observed a considerable number of photos and videos in which protestors are seen throwing

7TTOCHA, Protection of Civilians, (+30 July 2018);
778 OCHA, Protection of Civilians, (30 July2018); IDF Spokespersorgoroka Medical Centre

announcefment, cA*x+4_ " : A-25J0ly20%8¢  * <t o "s.oxo oo " T
] DF Spokesperson, Twitte¥y (25.3ulyi12018)4" Wali$ai fiL .
s Xfh,. JUhB2018); Wallafy 1> * « Y . s 4. 4s 4 _A,1 Jewgep1s);, ! x o« .1 x
Ynet, il DF officer wounded from Gaza sniper fireo, (25

780 etter from the Permanent Representative of Israel to the United Nations addressed to the-Secretary

General and the President of the Security Council, (13 May 2@B)Spokesperson, Twitter account;

Soroka Medical Centre *amadaedrAigemeént” A4 ~x _ 4. _ 47" x7 4> 1.
s ¢ R L,13J301y2018.

78l OCHA, Protection of Civilians, @ 1 May 20 1.81)-;¥ _¥n ety,1:Cfl; X 5585 x4y x

s €9 % Nay 2018); Calcalist, « 1 Y28 & . + 4 1xx1 v 4”41 A (Mag: + 41 __" s¢ X
2018),(the soldier was evacuated to Barzilai Medical Centre in Ashgelon).

7820CHA, Protection of Civilians, (36 July 2018); IDF Spokesperson.

783|DF Spokesperson, Twitter, (14 September 2018).

IDFSpokesperson, Twitter, (2Y¥YSeptiemb'@8r 2011X8) ;. Wal l-a,”
Y . s " 147 9 % 21 Septembér018).

85|DF Spokespersqmmwitter, (1 June 2018)
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stones and flying incendiakjtes and balloons during the protests, and in one case shooting
down an IDF drone.

Incendiary kites and balloons

622. The launching of incendiary balloons and kites into Israeli territory has been part of
the demonstrations at the Gaza fence since April 20&8t have consisted of burning rags

or coals carried by a simple kite constructed of plastic and sticks balloons or condoms

inflated with helium gas. While most of these balloons and kites landed within the Envelope
area, some reached locations dozens of miles away from the Gaza Strip. In several cases, they
landed in empty educational institutioarsd in private houses, causing property danfdge.
Residents of Israeli kibbutzim indicated that, in some cdkedyalloons and kites posed a
grave risk for «c¢hil dutmight expodetohignije ugore landingdi nnocent 6,
being touched® This was particularly the case with ballobased devices that would be
attractive to a childin November 2018 a vehicle went up in flames near kibbutz Alumim

after it drove over such an incendiary devie.

623. Information gathered from multiple sources confirmattthundreds of incendiary
kites and balloons were launched from the Gaza Strip towards Israel during the
demonstrations. More than 1,600 fires were recorded in southern Israel between April
October 2018, burning about 7,000 acres of land (almost 30 ddlaenetres)with damage
estimated in millions of dollar$® Extensive damage was also caused to agricultural land and
crops in southern Israel, including approximately 1,200 acres of burned cultivatedland.
Local residents told the Commission about theoss loss of livelihood caused by these
fires, as farmers have lost everything they worked for in the past¥&dre Commission
heard from a local resident who specializes in insurance and risk management that the direct
damage caused by the fires and dhifficulty to access and cultivate the land due to security
reasons may reach more than 20 million US doli¥rs.

624. It should be noted that a significant decrease in the launching of incendiary kites and
balloons was reported as a result of ceasefires edasimce April 2018, the last one was
agreed between the parties in November 2018. Following this ceasefire, no incendiary kites
or balloons were launched for six weéks.

625. Locallsraeliresidents also told the Commission that the heavy smoke caused by the
fires and burning tyres forced them to use masks and to stay if@tdowas mentioned that
as a result of the high level of air pollution, members of the community are required to use

780OCHA, Protection oCivilians reports; Israel Fire and Rescue Services
87 Interviews BOI007, MBI004; The Meir Amit Intelligence and Terrorism Information Center

reports from 8 and 17 July 2018; Resilience Centresd w
6i nnoc e afydevidtes1c end
Bl nterview MBI 004, LsraeHlHayodon, xf" "4 _Xdad,> *1. =+ 4.

November 2018).

78 OCHA, Protection of Civilians, (19 JurgeJuly 2018).
"0 |srael Fire and Rescue Authority.

91 nterviews BOIOO7, BOI014.

92 |nterview BOI015.

793 OCHA, Protection of Civilians, @9 November 2018)

794 nterviews BOIO07, NMIOL.
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medication, and that thevacuation of vulnerable persons (e.g., éider sick) from the
Envelope area was considered, at least on the days of the pfStests.

626. The psychologicaleffect of the fires caused by incendiary devices was repeatedly
highlighted.According to the IDF Spokesperson, an incendiary kite marked with stikava

was flown into Israel on 20 April 2078 One witness told the Commission that another kite
launched from Gaza carried a photo of an Israeli minister who resides in southern Israel and
t he wwerare goingito get yourhoe S h eth @ d é & df psiichdlogy. A lot of
people are talking about the ongoing st@&$ The Commission observed photos and videos
depicting kites and beydreacomng toyd t shwedwillfmg a n s

suffer alone . Mor eover , v ar iialocavereddahe activitysobtherBalleonsma t e

and Kites Unit which has stated its aims as flying incendiary devices over the fence to set

|l sraeli fields on fire. During an Apnot | 2018

dozens but hundreds of kitedll be flown toward the enemies, burning their crops, and
causing them confusion and pabic

Attempts to crossthe fenceinto Israel

627. Israeli civilians repeatedly raised the fear that protestors will cross the security fence

and harm individuals in néay Israeli communities. Asnotédn t he above sect.i

such

on

assessment of the demonstrationst hi s f ear seems to have shaped

the protests, including the protective measures taken by the ISF, as well as its use of force
vis-a-vis protestors. Members of the local community provided some details on the protective
arrangements adopted in their Kibbutzim, addressing the risk of infiltration. Apart from a
high electronic fence and the surrounding barbed wire, a team of guactiga/gatrolling

the area. There is also a team of trained first responders in the Kibbutz, as well as arms under

l ock and key. Mo st i mp the IDRcar be with ustinlreenatteriot n e s s

minute® 798

628. Notwithstanding these arrangemeratsyi t ness t ol d t litissc&@p mmi ssi on

to think about the threat. They [Palestinian demonstrators] go through the fence and then
what?0 7° Another witness, a resident of a Kibbutz close to the Karni crossing, observed

t h dhe objective oftherpo t e s t s ThesPaléstineans iniGaza want to conquer Israel
and to deport us S h e a d dteedisktofhindiltratiof is realOnce someone crosses the
fence, they are in the centre of the Kibbutz within two minutes and they do not come in
peac® 8P One local resident referred to a statement made by Hamas leader Yahya Sinwar,
announcing in a Gaza mosque that he would soon deliver a speech from Kibbutz Nahal Oz.
Accor di ng t evenihhgSnwar]isthat &ctally goiifig to do it, he hasough
people over there following his wislhe8!

629. Since the beginning of the protests on 30 March 2018, the IDF reported at least 63
incidents in which Palestinians crossed the security fence, or attempted to do so. According
to the IDF, at least 27 incihts took place during the demonstrations. In most cases,

Palestinians returned to the Gaza Strip after cutting the fence and crossing into Israeli
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territory892 In a number of instances, related or not to protélsts persons attempting to
cross into Isrdewere shot or apprehended by the IDF, and the IDF reported that some of
these persons were arnf@The IDF killed four Palestinians in what was reported in Israeli
media as an attempt to abduct an Israeli soféifer.

630. In light of these incidents and the pered threat to the civilian population in

southern |Israel, the Commi ssion notes that the d
leadership in Gaza emphasized, on many occasions, that the demonstratiargesbould

remaini peaceful. The Gener®8r i nci pl es of t htésaGIMReasefulr essed t hat
march from the beginningtotheénd and ur ged participands to sit 70
prevent the clash of young people with the occupation fof€eStatements of this nature

were also magl for example, by the GMR Higher National Committee and by Hamas

spokesperson Fawzi Barho$f.

631. However, the statements leading up to the protests on 14 May 2018, which had been

mar ked as AThe Return of a Milli omcihingcal | ed for
towards lIsraeli towns near the border and staying there, while maintaining the peaceful

character of the campaid®. Some public statements were ambiguous, while others

explicitly urged protestors to cross into Israel by force, sap the section on the

Commi ssionds under soteanHhmasig ther GMRESrSishilarlygant h e

of ficial statement by Hamas, deliveintbted on 14 May
struggle to reach the fence, which will be rem@/88¢

632. In addition to theabove mentioned statements, a senior official of the Palestinian

Islamic Jihad, Khaled ABatsh,stated an intention to use the protests, the kites and wire

cutting units to make the situation of the Gaza Envelope similar to that of the Israeli

settlementswithin the Gaza Strip before they were dismantled, implying that Palestinian

attacks against these settlements eventually forced Israel to evacuafé®t@emanother

occasion he warned that if the blockade is not completely lifted, Israeli residerasGdizh

Envelope will pay the pric&! Additional public statements and comments on social media

indicate that some protestors, as well as members of the Palestinian armed groups, supported

spreading fear among Israeli civilians. For example, members gfhé t es and Bal |l oons
Unito vowed to rain hundreds of incerdiary and ex
Following the suspension of its operation amid attempts to reach a ceasefire, thtatddit

in December 2018 that this suspension was a raigt, arguing that it would be better to

negotiate while the Unit was still active in making the situation in the Gaza Envelope

unbearablé®® Similarly, a member ofthesmpal | ed @A Ni ght Har assment Uni t o

802|DF Spokesperson, Twitter amant.

803 IDF Spokesperson, Twitter, (9 and 12 October 2018).

804 DF Spokesperson, Twittedll(2 10ctxghkrid"2Q1BY 1! MakoX &1
October 2018).

805 Hamas official website, (27 March 2018).

806 http://hamas.ps/en/

876 First 6 GMR F at3avlay2018. account, 9

Al Jazedpa NIOFy WPYITBe MY wysk Oy Kfr Fm AFPr ¢ wbOj 1O ¢ BF
2018),AJazeer a MNeauwHbBDEE @WAr+t cT WOdlEALiEZW.c 6y KCEC pFH3T IOF
89Ha mapsf Hj FOF O bm Wp H JIIOFO ,1YBayP0By. bHc cYj HIOF Or bér OF
80Khaled aiB a t dlJp,H JHIOF YA FRYD y ITr BYIMMy3r f OB MiMay20a88 bl HwF pfF nt IOF 3
8LIAI-Quds Pxwels¥, Fit 9pm F3dAxB pF hj lOFR60Etché201.H TTCy B WIO P
812 Facebook post of the Sons of Al Zewari claiming the preparation of baloons to be send to the

Israeli side (5 Noverrdr 2018).

813 https://www.facebook.com/abnaa.zoua?2 December 2018.
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residents near the fence to leave themhbs. He added that thinit was planning to escalate

the violence against them, including to throw stink bombs and spray the fields and trees in
Israel with poison, and to launch balloons every day carrying stun grefiddegress
statement from Islamidliad described new missiles that could turn Israeli towns around the
Gaza Strip into a place where no one couldive.

633. Attempts to cross the fence, statements from Palestinian leaders inciting hatred and

violence, past experiences of Palestinian aggressidnongoing violence by Palestinians

against Israeli§ whether related to the demonstrations or in@ontribute to a constant

feeling of fear among Israeli civilians and soldiers. It is clear to the Commissiomalmgt

Israeli civilians genuinely belie that they will be in serious danger if the fence is breached,

and Palestinians from Gaza cross into Israeli territory and reach their communities. Despite

the fact that the IDF can respond and come to their rescue within minutes, the account

provided bylocal residents demonstrates their fear of such a violent scenario playing out,

stressing their proximity to the fence. Indeed, local residents highlighted the psychosocial
effects of the ongoi ng c whefouligetclastoshe booderal r esi dent
you get totally different fears and perspectv®€Anot her wit Mmosgasftheai d t hat :
Kibbutz members, and all the children, are receiving pswduial support 8’ Between

March 2018 and November 2018, the Resilience Centres opbsetieel Ministry of Welfare

Affairs and the Regional Councils received 2.5 times more calls in comparison to the same

period last yea$!®

634. In the course if its inquiry into the threat posed to Israeli civilians, the Commission

carefully assessed the clainattHamas organized the demonstrations in order to enter Israeli

territory and cause harm to Israeli civilians. Senior Israeli authorities often repeated this

narrative on the international stage. By way of example, in an interview with The New York

Times,| DF6s Head of International Medi a, Lt. Col . J
of a Google map with directions from Palestinian territory to the nearest Israeli village, Nahal

Oz, implying without more that demonstrators wanted to descend on theswvilatpuse

harm®° 1 n anot her case, |l srael 6s Ministry of For ei
displaying a Google maps image with arrows and directions from Palestinian territory to

nearby I sraeli villages, al | eggoahgkidndpmEng A Hamas or ¢
or killi®g | sraelis.o

635. The Commission has verified that the map in question originated from a post on the

Facebook page, iThe Great March of Return, 6 whi c
activist, Ahmed Abu Artema (see the aboveisectn the origins of the demonstratiofis).

Abu Artema and a number of other activists are administrators of the Facebook page, which
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84Shehab, September 28, 2018, and the Facebook page of
29, 2018.

815Fjlastin atYawm,Ocb ber 5, 20 W8 ObHallOb dypg CPAOF 33 CT CTCt ©OmMpF |
A, (13 November 2018), (a new missile introduced by PI
Ashkelon into hell o).

816 Interview NMI011.

817 InterviewsBOI007, NMIO11.

818 InterviewBOI007.

89Malachy Brownef A Day, a Life: When a Medic wWas Killed in Ga
December 2018). See, in particular, the video footage betweein 4:08.

80 sraeli 6s Foreign Affairs Min., #fAlsrael protecting it
2018).

821 Great March of Return Facebook Page
https://www.facebook.com/pg/maseera2018/community/?ref=page_internal.
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was the first source of information for demonstrators and has since amassed 35,808 followers.

I n the abseaké Bhdcabodbfpage f oi untitheendlsr eat Mar ch
of April, when the Higler National Committee created a pagethis page essentially

functioned as the de facto source of information for the movement.

636. However, the image, which was posted lo@ page on 12 May 2018, only depicts the
walking distance to the nearest Israeli villages, and other maps show similar walking
distances from other areas along the border fence. In these posts, the Commission found no
calls for violence or to cause harm ksraeli civilians, and in earlier posts the page
consistently called for peaceful assembly. On 13 May 2018, the page also posted another

message, which urged demonstrators to, fAAl ways r ¢
peaceful me a n sarch is peacefsl andl # muStuemaimpeaceful and our goal

is to return home only. o Another post, also shar
Aithey should not kil anyone or destroy any hous
trees, even ithe army uses fire and snipers. We will not kill anyone. We will preserve the

peace and mobilize our people. o

637. The ISF and other organizations also drew an association between this Facebook post
and some social media posts by Palestinians who calledgticiexiolence once in Israeli
villages®?The Commission reviewed the separate posts inciting violence, but found that the
individuals who made these posts were not affiliated with the Great March of Return
organizers.

638. In May, the head of Hamas PoliticAureau in Gaza Yahya-8inwar was widely

quoted, including by the Israeli Supreme Court, in a UN Secr&aneral report and in a

Washington Post opinion pi &%ashabingsdidsinApd,! 6s Ambassa
to a crowd of demonstrator8, w will take down the border and tear out their hearts from

their bhis cstiatensent deceived much attention and was often referred to by the

Commi ssionds interlocutors as indicative of t he
crossing the fence. Wén the Commission sought to verify this statement, it reviewed several

short videos with English translations of the speech that were widely circulated on the

internet, in which thisoftequot ed part of Sinwards s-peech appeal
sentene $2The Commission reviewed the original entire clip in Ar&iand could confirm

t hat Sinwar és wor ds had-senterteeirethie vibeosevith Edglishi ber at el y
translations. The full sentence makes clear that Sinwar was speaking of ghflir(a fear

so great it would take hearts out), and not of literally tearing hearts out of bodies.

Risk of displacement and prospects for improvement

639. Previous facfinding mandates already pointed out that the repeated cycles of
violence affecting the Envelope area may result in the displacement of individuals and
groups, pushing them to leave their homes in southern f8fdetleed, local residents told

822 https:/iwwwmemri.org/reports/greaeturnmarchcampaigrinitiative-sponsorechamaswhose

goalwasbreachborderfence

823Washington Post, fAStop dem(aMay0nd); WhllStreate! for defendir
J o u r n aTruth ABotitiHamas and Isr&gl(20 May2018) and in the Israeli High Court

judgement (para. 54).

824\/ideo footage on file.

825V/ideo footage on file.

826 E g.,A/HRC/29/CRP.4, par&7.
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XII.

the Commission that during previous rounds of violence they, or their neighbours, had to be
evacuated to other areas of Israel which were considered ¥affith respect to the GMR,

a | ocal r e s imdng farmiliesleaveahe are¢atoa the efitire weekend in order to

avoid the Frni®dsheyexpiesseddharesnsein that if the situapiersists,

Aipeople will decide to | eave the area altogether
has recently deci de dnofongeriwstestelivairhasvark@f® b ut z, as he

640. Notably, some members of local communities near the fenceoat&dged the

suffering of the civilian population in Gaza and the strong link between the dire humanitarian
situation in Gaza and the escal atddspemte of vi ol enc
neighbour is a dangerous neighbour. Unless they find sangetb live for they will find

something talie foro 8%° Despite this grim reality, withesses mentioned thanfiany years,

they had good neighbouring relationships with Gaza resid&ng&ome local residents

expressed their hope that the conflict can belves in nonviolent means in order to

improve the living conditions on both sides of the fef#é&his was reiterated by another

witness, Istanréewmgupg hatt d& ti me when the Palestinian
people in our community still hold da the idea that we can have a normal relationship or

O6peaced i f t he&Sth@s ctome | ruidge dwe vgno tredn jPalestinians h at A

in Gaza] to have a better life because the moment they have a better life, we will have a better

life. Thisist he side of the story toBAt most people donoét

Freedom of assembly in the Gaza Strip, West Bank and
Israel (in parallel to the GMR)

641. The Commission was mandated to investigate alleged violations and abuses
committed in the context of éhargescale protests that began on 30 March 2018, regardless

of duty-bearerWhile focusing on the protests along the Gésrael fence, the Commission
interpreted its mandate to comprise also the manner in which the parties and their respective
securityforceshandledcivilian demonstrations which took place in Gaza, in the West Bank
including East Jerusalerand within Israel, in parallel to the GMR.

642. Theongoingpolitical division between Hamas and Fatdaggeredmost violations of

the right to peaceflassembly committed by Palestinian security services since June 2007 in

Gaza and the West BafFor exampl e, the annual commemor ati on
were suppressed in Gaza, while the annual cComme
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827 InterviewsBOI007, NMI011

828 InterviewBOI007.

829 nterviewsBOI0O07,NMO11.

830 InterviewMBI004.

831 Interviews BDI007, MBI004, NMI011.

832 InterviewBOI007.

833 InterviewNMI011.

834 Human Rights Watcii Two aut hori ti es,, o(nCc twabye r Rghtlo8 )d i sPsGHR:0
peaceful assembly under the Palestinian National Authiiority Eur omed 2014 Freedom of Ass
Report of the Special Rapporteur on the promotion and protection of the right to freedom of opinion

and expression, Mission to Israel and the occupied Palestinian territory, AAHRC/20/17/Add.2, (11

June 2012), paras. @856. A/HRC/28/45, para 686. A/lHRC/25/4, paras. 6&7. Amnesty

I nternati onal ,Alanng attack onrreddonR00EXpfession T Amnest y

International, (23 September 2013), pagégs 4 Tar e q HWamkshuiemeésazan, ipage 79.
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banned in the WedBank?® In its 2017 annual report, the Independent Commission for
Human Rights reported that the most common violations of the right to peaceful assembly in
the West Bank concerned assembliespolfitical nature, while most of the complaints
regarding a \wlation of this right in the Gaza Strip related to economic or social
grievances$36

Freedom of assembly inside the Gaza Strip

643. In the months leading up to 30 March 2018, the Haledsecurity services banned

and forcibly dispersed several peaceful agges held to protest the prevailing humanitarian

crisisin Gaz8The de facto authoritiesd suppression of
has led to a general understanding among Gazans that voicing dissent can entail a heavy

handed r es posecuriy apencie¥? Agaiasstibis background, it is perhaps not

surprising that few demonstrations take place inside the Gaza Strip, let alone demonstrations

that could wguealiefoy as Al arge

644. On 18 June 2018, a sit was organized, with permissitiy the Ministry of Interior,

in the Al Saraya Square in Gaza City, to call for the end of sanctions on Ganréthed

internal division. After its initiation, reportedly about 50 Hamas security officers in

plainclothes arrived at the $it and violence ensdl. Participantswere beatenvith batons

and people who photographed the events were pursued and forced to delete all images on

their phone$*®* Gazads Ministry of Interior denied this a
participants had been arrestéd.

Freedom of assembly in the West Bank, including East Jerusalem
relation to the GMR

645. Restrictions on the rights to freedom of expression and freedom of assembly have
been imposed also by the West Bank authorities. The PA tends to prevent dissent, while
allowing the enjoyment of these rights to the extent it supports the local authorities and their
policies. Protests in solidarity with Gaza are often perceived as expressing frustration with
the PA or directly in support of Hamas.

646. A demonstratiomookplace n t he West Bank on 13 June 2018 a:
Sanct i on s,®rganizethpyavarigus Palestinian civil society actors calling for the

l'ifting of the Palestini an.Thasd gudtive ntegsbras puni ti ve
date back to Apti2017andinclude the reduction of salaries and early retirement of public

835p C H RRightiio peaceful assembly under the Palesti an Nat i oea.@pagedb i5hor i tyo
23. Tareq Mukhi mer, fiHamas rule in Gazaodo, page 79.
836 Independent Commission for Human Rights® 2&inual Report, (14 November 2018).

837 Confidential submission 030.

838 Confidential submission 030; PCHR:R i tp pdaceful assembly under the Palestinian National

Aut hagriptagees 12 and 15; Tareq Muk-B3 mer, fAHamas rul e in
89PCHR,APCHR condemns use of plain clothes officers to s
G a z,420 June 2018); Al Memn,f A | Mezan condemns -detsiseastlahdtex on pr ot est i ng
prisoners, calls for redgRrdctiumfe @i01i8l) ;| Jeremnutsiaed em PoGaz
in the isolated enclave express frustration over ongoing divide with AnbesWestBn k 6, (21

June 2018).

840pglestiniartMi ni stry o¥] bng@FBPIOF ycF P cTh e IEB®3 r IOF o0IdPHuF wy K
2018).
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sector employees based in G&%aas well as budget cuts affecting electricity supply and
medical services in Ga2& Onthe morning ofL3 June, the PA banned this profétwhile
permitting a Fatatorganised protest the same day in NaBttiRespite the ban, the protest
went ahead as scheduled, wéltrowd of around 15@0 200 protestors gathering at-Al
Manara Square in Ramall&f.

647. According to information reviewed by the Commissitire protest on 13 June 2018

was largely peacefiiff and theviolence employed b al est i ni an security force
was for the large part unnecessary and exce&ifAalestinian security forces dispersed the

crowd almost immediately, and without wargilaunched stun grenades, pepper spray and

tear gas$*® At least one person was reportedly injured when a gas canister exploded between

her legs¥*® Numerous others were beaten by individuals wearing white®&Psie witness

described that:

AThe Bal hagisya wigtr e al | wearing whit e caps,
distinguishable. They were particularly violent, pushing people. They also verbally and
sexually har®'ss[ed] women. o

648. According to MADA, the Palestinian Centre for Development and Media Freedoms,
at least 17 journalists from different media outlets were threatened or impeded from covering
the protest>? Dozens of arrests were carried out during the protest and on the following
days®3The Commission learned thaibst ofthose arrested were released aftavahours

and forced to remove any footage or photos taken during the protest from their phones.
Several individuals were made to sign documents committing not to protest in the future
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841UNCTreporti Ten Years Later; ReuMeghr aliiAl i it WawtafBank Ni dal
Palestinians urge Abbas to ease sancons on Gaza Stripo, (13 June 2018).
82T he Times of Israel, fADov Lieber, fAAbbas said to cut

2017).
3TheTi mes of | s-AkbasWestBafkprotbsts after handreds rally in support of
Gazao, (B3 June 201

84Al-Haq, fAPalestinian Security Forces and Agents Forcef
Ra mal, (15 Jure 2018).

845UN HumanRight§ Pal esti ne, AOHCHR: Banning of demonstrations
forces against peaceful demangtt or s i n Ramall ah of serious concerno, (
846 Interviews KHI1024, ODI008, ODI010, ODI012.

847UN Human Right§ Pal esti ne, AOHCHR: Banning of demonstrations
Palestinian forces against peaceful demonstrators in Ramallah ef serioc oncer no, (15 June 201E€

848 Interviews ODI0O10, ODIO11; UN Human Riglit# al est i ne, A OHCHR: Banning of
demonstrations and use of force by Palestinian forces against peaceful demonstrators in Ramallah of

serious concerno, (15nTesnea?2bPdB) ; PModds es Eiast R&Emal | ah:
Pal estinian Authority actually care about Palestinians
89Al-Haq, fAPalestinian Security Forces and Agents Forcef
Ra mal, (18 Jure 2018).

850 Interviews 1011, KHI024, ODI012; See also, for example, KHI024, OD010, ODI011; The

Guardi an, Aol iver Hol mes, AfPal estinian forces accused
2018).

851 Interview ODIO06. See alsoMaq, fPal esti ni an SrercefullyiDispgrseFor ces and Ag
Peaceful Demonstrators in Ramallaho, (15 June 2018).

852 palestinian Center for Development and Media Freedoms (MAD®,al est i ni an security for
violently suppressed journalists during peaceful protestin Ramialjah ( 14 June 2018) .

853 |Interviews ODI008, KHI024, ODI006, ODI010, ODI011, ODI012, UN Human RigRalestine,

AOHCHR: Banning of demonstrations and use of force by
demonstrators in Ramallah of serious concernodo, (15 Ju
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before being releasét! Some were questioned on their political adfilon and that of their
families 8%

649. A number of arrested protestors were severely beaten by civilians acting in
cooperation with Palestinian security forces or potentially, by members of the security forces
wearing civilian clothing®® One protestor told th€ommission:

Al was |literally suffocating and couldndét breat
officer started beating me. The second one was in uniform. They put me in front of the
police car and were kicking anmmypecket hi ng me [ é
and he asked me to delete what | filmed. He kept beating me especially on my face. The
next day my jaw was % ery painful and my back. o

650. Another person described his experience after he was taken to a detention facility:

iThey t ook errogatioh momt When wergat to the room, they threw me

against the window of the room. They beat me all over my body. My face, my legs, my

torso [ é]. They tied my hands and my | egs wit
window, and then they lifted meitlé bit off the floor, by my arms. Later, | had my

hands handcuffed behind #% back, while sitting

651. Demonstrators and supporters of the Lift the Sanctions campaign also reported
incitement and intimidation by PA officials and on social méeflaThe Palestinian
Cybercrimes La#f® was referenced by several civil society organisations as the basis for
arbitrary restrictions on the freedom of expression, including in the context of the Lift the
Sanctions campaigf§*

652. It is noteworthy that following log | and international criticism
clampdown on the 13 June protest, subsequent events, for example similar protests in
Bethlehemwere able to proceday the Palestinian authoritiggthout such a level of violent

repression

Freedom d assembly in Israe) in relation to the GMR

653. Several protests in support of the GMR and against the ensuing ISF response were
held inside Isra€gft? A prominent protest took place on 18 May 2018 in Haifa, attended by
about 300 people, who were dispersed ly ksraeli Police. At least 19 protestors were

854 Interviews KH024, ODI010, ODIO11.

855 Interviews KHI024, ODI010, ODIO11.

856 One individual in civilian clothing caught beating an individual on camera was seen carrying a
gun, which would indicate he was a member of the security forces. See Interview KHI024; video on
file.

857 Interview KH1024.

858 Interview ODI010.

89Al-Haq, fAPalestinian Security Forces and Agents Forcef
Ra ma I, (15 Jurie 2018); Interview ODIO06; Confidential submission 78.

80Civil society orRafmiomsmtReontsr, i dtPiave sCymercri me Lawo.
861 |nterviews KH1024, ODMOO0S.

82T he Commi ssion inquired into these protests when ass:ée
in general.
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XVI.

arrested during this protest after ttahegedly acted violently and attempted to assault police
officers. All of them were released within 72 hours by an Israeli jGtfge.

654. According to open source materidkraeli Police dispersed the protests using
unnecessary force, and at least eight protestere physically and verbally assaulted by
police officers®®* Footage seen by the Commission shows police officers aggressively
pushing demonstrators, punching savelemonstrators while affecting an arrest, knocking
them to the ground, without the demonstrators resist the &%&gte Israeli Police
maintained that the arrested demonstrators disturbed public order and caused damage to
property. The Head of Israelbkce noted that following an investigation of the complaints
made by protestors, disciplinary action may be taken against police officers who used force
excessively®® It should be noted that such violence did not occur during similar protests in
Haifa on20 May 2018 and 1 June 203%%

Misinformation amid the Great March of Return

655. Online dis and misinformatiorhave long beeprominent features of the conflict in
Gaza, with both Hamas and the IDF attempting to use social networks to shape public
discusions and narratives in their fawo®6®

656. This created challenges for the Commission during its investigation. It also affected
the credibility of information reaching the international community, potentially impacting
also both the demonstrations and tbgponse thereto.

657. Misinformation and disinformation can, under certain conditions, amount to
violations of international law e.g. to incitement to hatred or hate speech. The Commission
did not have sufficient time to investigate such allegations.
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658. It did, however, in the course of its inquiry on individual cases, encounter examples
of misinformation that it presents below. teviewed a number of reports by independent
think tanks and organizations alleging that demonstrators were affiliated with tviolen
extremist groups. However, these reports frequently lacked methodological rigour,
misidentifying victims and setting forth unconfirmed claims that the victims were affiliated
with violent extremist groups or where the affiliation was immaterial to tleirTistances,
and the |l egality, of the victimbés killing. I n so
victims as individuals in stock photos found online or taken from social rff@diqree
specific instanceof Israeli and Palestinian misinformatiaimat occurred during the
Co mmi s s i-findinly periddarecsét out below, tlustrate how disand misinformation
negatively affected the public debate regarding the demonstrations infGaZaommission
based its analysis on publicly available imf@tion, including media reports, data from social
media, and primary research conducted by the Commission.

Razanal-Najjar

659. When an ISF bullet killed a young voluntgearanedic, Razan aNajjar, on 1 June,
the event galvanized demonstrators in Gamh@ompted the Israel Defense Forces to open
an investigation into her death.

660. By 5 June 2018, the IDF official Twitter account tweeted:

During an initial examination of the incident that took place on J¥h2Q18, in which

a 22yearold Palestinian woran was killed, it was found that a small number of bullets
were fired during the incident, and that no shots were deliberately or directly aimed
towards her.

The examination is ongoing. In addition, the incident will be examined by the General
Staff FactFinding Assessment Mechanism, and the findings will be passed to the
Military Advocate Generdl™®

661. Later, the Israel Defense Forces published a tweet that read:
ifiHamas® use of hu®an shields must stop. o
662. Belowthe text of this tweet, a video allegedly shdRazan throwing a gas canister
with a subtitle that reads:
AiThis medic was incited by H&mas to give up hel
663. The video then shows an interview of Razan in which she appears to admit to acting

as a human shield for Hamas. At the tinfemoiting, the video had been viewed 231,000
times and had 1,812 retweets and 2,072 likes.

664. The Commi ssion has found, however, that this
edited fom the original interview that she gave to a Lebanese broadcaster, Al dtsyad
News. I n the original interview, Razan actually s

869TS025.
870TS009.
§71TS010.
§72TS010.
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for injured demonstrators. o Al Mayadeen News
2 June 2018 and to its YouTube channel on 3 June ¥918.

665. Ofir Gendéman, the spokesperson for Benjamin Netanyahu, sent a similarly edited
video in a tweet published on 7 June 2018, accompanied by the following message:

This is #RazanNajjar, who came to the Gaza border last week to "serve as a medic" &
unfortunately losher life there. But, do medics participate in riots & say thay [sic] are
human shields for terrorists? Hamas used her as a human shield for its terrorists who
stormed our borde$’*

666. The video has been viewed 44,300 times and has 230 retweets and 267 likes.
Gendelmarpostedthe same video on his YouTube account with the caption:

Hamas used Razan-Plajjar as a human shield to cover its terroriéts.

upl c

667. At the time of writing, Gendel manés YouTube v

governmenbfficials, includingthe Israeli Ambassador to the United Kingdom and members

of the Israeli Ministry of Foreign Affairs, also shared the vid€b8oth versions of these
videos also circulated on Facebook, where one video was shared by a page with over 5.5
million fans. The wileo was viewed 65,068 times and shared another 1,200%imes.

668. The spread of such altered videos, shared by senior Israeli government officials,
illustrates howdisinformationcan move rapidly in social media and achieve wide reach. The
Commission observedow such posts provoked hate speech and dehumanizing language,
directed at demonstrators in the GMR, including tHeneased aWlajjar®™®

669. Palestinian activists also spread misinformation and hate speech online shortly after
Razands deat h athatthéyallegedveaetide smperwesporsible for shooting

Razan. The Commi ssion has found no evidence that

death, as she is reportedly a former soldier who served in the IDF more than two yé&ts ago.
Nevertheless, soenproPalestinian Facebook pages and activists on Twitter shared posts
with more than 300,000 followe®s, blaming the

WO I

670. Other activists from Gaza also frequently referred to the womanNsigl j ar 6 s ki | | er

and included her photo wideos about aNajjar when vowing revendg®&! As a result, the
woman received numerous death threats and messages with hateful . c&@heent
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subsequently closed her Facebook profile out of fear for her safetissued a public
statement on Facebook denyihg allegations against W&z,

Yasser Murtaja and Ahmed Abu Hussein

671. On 6 and 13 April, the ISF shot two journalists, Yasser Murtaja and Ahmed Abu
Hussein, at demonstrations in North Gaza and Khan Younis. Both journalists wore blue

helmets and darklbue vests <clearly marked APRESSO0O as the
demonstrations, and both journalists stood at a distance eé8@Deters from the security
fence.
672. After the shooting of Yasser, the IDF released a statement to media, stating that:
The IDF does not deliberately target journalists. The circumstances in which the
journalist was supposedly hit by IDF fire are not known and they are being
investigated®?
673. However, on 7 April, when asked to comment on
Minister o Defense, Avigdor Lieberman, said:
I donodt know to who he i s, i1whogveroptratgsr apher , n ot
drones above IDF soldiers needs understand that he is endangering Hithself.
674. On 10 April, Avigdor Lieberman then claimed that Yasser wa®@erative with
Hamas, stating:
This is a member of the military arm of Hamas who holds a rank parallel to that of
captain, who was active in Hamas for many yé&érs.
675. Several senior Israeli officials repeated this claim in social nf&&igmd others later
aserted that Hamas operatives wore APRESSO0O | acke
security fencé® The Commission interviewed multiple witnes$&sand reviewed
photographic and video evidence, confirming that Yasser was not operating a drone at any
time on6 April; furthermore, the Commission found no evidence to substantiate the claim
that Yasser was a Hamas operative. False allegations that Yasser was operating a drone and
88275023, Facebook post of stand with us, Stop the hate, (3 June 2018
83Ti mes of I srael, Al DF denies deliberately targeting |j
2018).
84T he Guar di aongr aipGaezra' sp hloatst vi deo captures brutal crac
2018).
85Times of | srael, fdLieberman: Journalistokilled in Ga:

(10 April 2018).

886 David Keyes, (10 April 2018),
(https://twitter.com/DavidKeyesPMO/status/9837057626 7232460 Gendelman, (10 April
2018) (https://twitter.com/ofirgendelman#ttis/983702737920675840

887 Emmanuel Nahshon, (13 August 2018),
(https://twitter.com/EmmanuelNahshon/status/10289697190286930#2Gendelman, (13 August
2018), fttps://twitter.com/ofirgendelman/status/1028971724954578945

888 Interviews KHI002, HFIOO01.
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t hat he was fia |l ongstanding Hamas opferativedo co
evidence?®

676. When Ahmed Abu Hussein was shot on 13 April, the IDF again released information
intended to discredit journalists. A photo, made available by the IDF, showed a journalist
standing behind, and filming, a demonstrator attempting to light avdite at the
demonstration site east of Gaza City.

677. The IDF official Twitter account tweeted the photo with a statement that read:

This terrorist wielding an item suspected of being an explosive device used for terror
purposes while journalists & a handigped person stand closely behind K.

678. T he | DF élangudge spbkesperson, Avichay Adraee, then tweeted a modified
version of the photo that suggested that journalists were acting as human shields for
Hamast®!

679. An Israeli think tank later reported thiataddition to being a journalist, Ahmed Abu

Hussein was a member of the Popular Front for the Liberation of Palestine ®LF®).

bol ster these ¢l ai ms, the think tank provided sc
which he shared a postin 2018 ofthé FP&6s i nf or mati on bureau, and a
an image of a hand and a Molotov cocktail.

680. The Commission reviewed this information, but it found no evidence to suggest that
Ahmed was an active member of the PLFP.

Layla Al-Ghandour

681. On 14 May, tle death of an-8nonthold baby, Layla AlGhandour, prompted global

outcry about the | SFd6ds indiscriminate tactics ag:
that Layla had died after inhaling ISF tear gas at the demonstration site east of Gaza City.

Layl adéds uncle had reportedly taken her to the der
was also at the protest site; when he could not ¢
passed her into the care of her grandmoitishortly after, a gas caster fell nearby Layla

and her grandmother. An hour later, Layla allegedly stopped breathing.

682. More than 200 media articles covered the death. However, media reports shortly after
al so suggested that Layl ad=xistingmetthl comditipgn. have been c
By 24 May, Gazads Ministry of Health had removed
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pending further investigatioi* One month later, the IDF told media that a relative of Layla,
who was in their custody, confessed that Hamas hadtipaiGhandour family to attribute
Laylabés death to te®r gas at the demonstrations.

683. The Commission sought, but could not obtain, the medical report and forensic analysis

f or LaylThu,stcalld mot verify the cause of dedttor could theCommission

corroborate the I DF6s claim that Hamas paid the (
of Layl.ads death

Human rights defenders:silencing critical voices

684. Inthe course of its mandate, the Commission collected a large amount of information,

including material from Israeli and Palestinian civil society and human rights activists. Given

that the Commission did not have access to the Gaza Strip, nor to southern lIsrael, the
information received was <cruci alssuésathanhe Commi s si
and of the circumstances of specific incidents. Importantly, the information gathered does

not speak in 6one voiced, but rather represents ¢

685. The Commission, however, observes that some individadlgups that seemed to
possess valuable information relevant to its mandate, chose to limit their cooperation with
the Commission, and in other cases refrained from engaging with the Commission altogether
T against a background of alarming reports of sneas taken by both Israeli and Palestinian
authorities to silence critical views and to limit independent scrutiny of their actions.

686. The pressure on human rights defenders and civil society in Israel was already noted
by the Fact Finding Mission which exined theDecember 208 January 2009 Gaza
hostilities. It was pointed out thatsrael, in its actions against political activists, NGOs and

the media, has attempted to minimise public scrutiny of its conduct both during its military
operations in Gaza antthe consequences that these operations have had for the residents of
Gaza 8% Regrettably, the campaign to delegitimize human rights defenders and to
undermine their work remains ongoing. In recent years, the Government of Israel adopted
various measures hich apply toindividuals and groups challenging tige ver nment 6 s
policies in the West Bank and GazBhese measures include, for example, enhanced
reporting obligations on their sources of funding, establishing civil liability for certain critical
expres®ons concerning the occupation, taxing donations and lobbying donors to terminate
funding, restrictions on outreach activities and inflammatory statementsehior
politicians8®7

687. Soon after the largscale protests near tl@@aza fence began, Israeli humaghts
NGOs called on the Government of Israel to stop using lethal force against unarmed

8%4Hazem Baloushas, Oliver HolmésGaza mi ni stry removes baby from | ist
Israe | i 224 Mzy®018).

895 Times of Israel, Jacob Magid,Hamas paid family to claim Gaza baby wa
gas, s ay(®lJme10%58).no

896 A/HRC/12/48, paral772.

897E.g., AIHRC/40/43, parag9-34; HRC/20/17/add.2, (11 June 2012);RRIC/ISR/CO/4, (21

November 2014); OCHA, Humanitarian Bulletin, (December 2018), pa@e$iG@man Rights

Watch,il sr ael : Law Tar get @3Jdy20E8)y Prine Blihidtes Be@amau p s 0

Netenyahu Statement, (7 August 2018),

(https://twitter.com/netanyahu/status/10268702752484638%8Ma k o m,* *x# « s ¢ x4 || Ly " I s
L~ -~ _, {16 April 2018).
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demonstrators, and further petitioned the Israeli Supreme Court challenging the legality of

the rules of engagements employed by the IDF during the demonstfdtibhis move was

strongly condemnedybsenior Israeli official§®InApr i | 2018, t Iseleml sraeli NGO,
called IDF soldiers to refuse orders instructing the use of lethal force against unarmed

demonstrators who do not pose an imminent tHf8a&8hortly theeafter, Israeli Defence

Minister, Avigdor Lieberman, accuseédh e or gani zati on of cooperating w
and delegitimizing IDF soldiers. He furthexquested the Israeli Attorney General to open a

criminal investigation againd 6 T s edr mgitement®! His call was reiterated by the

Minister of Public Secur it yareGiabbiagtheEesidbsn, addi ng t
of southern Israel in the bagR® During an October 2018 meeting at the UN Security

Counci |, t soe | vemécs h waéd iviged, tthe organization criticized Israeli

practices in Gaza and the West Bank, including the use of live gunfire during the
demonstrations. | srael s per manent representativ
while presenting his position to Couhcd s me mber s ,BotTsrddiregedm it o t he
Hebrew, c alcdllaborafoo hiamdi casti gated hi m®f or aiding
Prime Minister Benjaimnn Net anyahu ¢$alt emb s asfyd eftielda tawnn&d T i

fan attempt temed®l p | srael 6s en

688. Against this background, it is a matter of little surprise that some individuals and
groups were reluctaiitfor fear of reprisal$ to discuss certain aspects of the demonstrations
with the Commission, in particular the scope of violence or thegmce of armed elements
during the protests.

689. In light of the foregoing, the Commission is gravely concerned by the measures taken

by all parties to intimidate and delegitimize individuals and groups in order to prevent them

from expressing theirconcen and reservations regarding the aut
reporting human rights violations, including in the context of the demonstrations. The

Commission also notes the negative role of statements made by senior officials, leading to a

hostile climaé and further actions against human rights defenders and civil society. The

Commission regrets that the status and public influence of senior figures had not been used

to promote a safe and conducive environment for expressing dissent and different views.

690. As noted, in the absence of access to the Gaza Strip and to southern Israel, human

rights defenders and civil society activists have played a key role in assisting the Commission

to fulfil its mandate. However, the hostile climate against such individunlsgroups, and

the resultant chilling effect, may ultimately ha
Commission therefore reiterates the important contribution of human rights defenders to an
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open and healthy socie¥f It further notes with appreciatiotheir indispensable work in
standing against abuse of power and in protecting human rights, especially of those most
vulnerable

XVI. Findings

691. The Commission investigated all 189 fatalities and tracked more than 700 injuries
caused by the Israeli seayrforces at the demonstration sites and during the demonstrations.

692. The Commission found that demonstrators who were hundreds of metres away from
the Israeli forces and visibly engaged in civilian activities vimentionally shotJournalists

and healthworkerswho were clearly marked as such were shot, as were children, women
and persons with disabilities.

693. With the exception of one incident in North Gaza on 14 May that may have amounted

to fAdirect participation i nGammsI2i0Ottéberithats d© and on
may have constituted an fAi mminent threat to I if
forces, the Commission found reasonable grounds to believe that, in all other cases it

investigated, the use of live ammunition by Israeburity forces against demonstrators was

unlawful.

e
e

694. The Commission found reasonable grounds to believe that the Israeli security forces

killed and maimed Palestinian demonstrators who did not pose an imminent threat of death

or serious injury to others whehey were shot, and where there shooting did not thwart any

such threat. Less lethal alternatives remained available and substantial defences were in

place, rendering the use of lethal force neither necessary nor proportionate. The Commission

therefore éund reasonable grounds to believe that demonstrators were shot in violation of

their right to life®® The Commi ssion did not find that t hose
participating in hostilitieso, with the noted e
demongrators engaged in violent acts, including vandalism, hurling sttarge firecrackers

and othetlight explosives, and damaging fences and equipment. These acts, however, could

not reasonably be expected to meet the required threshold of harm to tloeckss; as is

required under existing |HL standards for o6direct
that the acts were specifically designed to cause such harm in support of the war effort.
Therefore, in finding thgt pahéi vipaiimsg wiemehoot,

Commission has reasonable grounds to believe that they were killed and injured in violation
of the principle of distinction under international humanitarianY&w.

695. The Commission found that at least 29 of those kifiethe demonstration sites were
members of Palestinian organized armed groups. The Commission observed above see
section orapplicable lay that the international legal community holds divergent views on
whether organized armed group members may be &afgetany time, or only when directly
participating in hostilities. In accordance with the law enforcement paradigm as informed by
international human rights law, and in the absence of arms and active hostilities, the
Commission took the legal position thia most reflective of the convergence of IHL and
IHRL concerning protection of the individuah this specific context, targeting individuals
purely on the basis of their membership in an armed group, and not on their conduct at the
time, was unlawfuln t he Commi ssionédés Vvi ew. The applicable
individual, at the time targeted, was directly participating in hostilities or posed an imminent
threat to life.

905 Declaration on the Right and Responsibility of Individuals, Groups and Organs of Society to
Promote and Protect Universally Recognized HuRmhts and Fundamental Freedoms (UNGA Res
53/144 of 9 December 1998).
906 International Covenant on Civil and Political Rights, art. 6.
907|CRC Customary international humanitarian law study, Rule 7.
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696. Even ifthe Commissioweretohavaccept ed in this oiant ext
f u n c twithits Permissive approach to targeting members of armed grdupstes the
difficulty ISF forces would have inomplying withthe principle of precaution (all feasible
measures to avoid and in any event to minimize incidental loss/ibén life, injury to
civilians and damage to civilian objects) and of proportionality (prohibition on attacks that
are expected to cause incidental loss of life or injury to civilians or damage to civilian objects,
which would be excessive in relatioim the concrete and direct military advantage
anticipated). Given the proximity, evémtermingling, of armed group members with the
demonstrating civilian crowd, harm to civilians is not only foreseeable, but nearly impossible
to avoid. Indeed the morkdn 1,500 demonstraton®unded by shrapnel attest to the danger

of civilians being injured bynistake, byicochetspy bullet fragmentation anloly shots going
through one body to enter another, when snipers fire-\édcity live ammunition into a
demorstrating crowd.

697. The Commission found reasonable grounds to believe that, on 14 May, at least one
gunman fired a weapon at the Israeli forces from within or near the demonstrations at a
temporary demonstration site in North Gaza. The Commission notedlthzedple were

killed in the incident, of whom eight were allegedly members of the IQB. The Commission
was unable to undertake as thorough an investigation into this incident as it could with others,

in light of some wit ne s gefts. The @dimmission expresses t o

concern at the number of civilians, including children and a paramedic, who were killed in

the clash and the apparent wuse of tank fir

incident should examine carefully whet the principles of proportionality and precautions

in attack were respecteihe Commissionnotes that firing from the vicinity of a crowd of
unarmed demonstrators endangers civilian lives and risks violating the principle of
distinction under internadnal humanitarian law. To the extent IQB members either launched
an attack from within a crowd of civilians, or retreated into the crowd after the attack, they
violated the principle of distinctiof®

698. The significant number of people killed in this inaidevarrants further, hulepth
investigation.

699. The shooting by Israeli security forces of Palestinian demonstrators withrdligtity
weaponry at distances under 200 meters resulted in killings anddonglife-altering and

life threatening injuries, itluding paralysis and amputations. Although this was well known
as early as April 2018, Israeli forces continued this practice throughout the period under
review. Using such weaponry at short range, and justifying it by the need for accuracy at long
range,indicates a disproportionate use of force.

700. IHRL obliges dutybearers to provide a remedy for violations, in this case for the
excessive force used against those killed and injured. To date, the Government of Israel has
consistently failed to meaningfulipvestigate and prosecute commanders and soldiers for
crimes and violations committed against Palestinians or to provide reparation to victims in
accordance with international norms. While it is still early at the time of writing, paltry
accountability mesures arising out of Operations Cast Lead and Protective Edge, and public

t

he

i n

comments by high anking public officials, cast doubt

scrutinize the actions of its military and civilian leadership, including those who drafted,
appoved and supervised the implementation of the rules of engagement and other policies
implemented by ISF in their response to the demonstrattomther details is provided below

in the section on accountability.

701. The right to life includes the right tolde with dignity. As the occupying Power,
Israel has obligations under international law to ensure the health and welfare of the
Palestinian population. The Commission found that the ongoing blockade of Gaza and its
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impact on the healthare system in Gaz and the ensuing deprivation of essential goods and
services necessary for a dignified life, including basic medical supplies, safe drinking water,
electricity and sanitation, constitute violations of the fundamental rights to life and health, in
particdar of wounded demonstrators.

702. International human rights law protects those who participate in demonstrations under
the freedoms of expression and peaceful assembly. While not all demonstrators were
peaceful, the Commission found reasonable grounds ievbehat the excessive force used

by Israeli security forces violated the right of peaceful assembly of the thousands of

demonstrators who weP&

703. The Convention on the Rights of the Child prot
assembly, expressicand the highest attainable standard of health, among other rights. The

Commission found reasonable grounds to believe that Israel violated those rights when its

forces used lethal force against children who did not pose an imminent threat of death or

selious injury to others at the time they were shot.

704. Customary and conventional international humanitarian law requireshéadih
workersbe respected and protected. Similar protection is afforded to journalists and children
who do not take part in hostiks. The Commission found that the Israeli security forces shot
healthworkers journalists and children who had not lost their protected status; Israel is thus
in violation of international humanitarian law.

705. The Commission has reasonable grounds to\metizat some members of the Higher

Nati onal Commi ttee, including Ha ma s, encouraged
incendiary kites and balloons, causing fear and significant material damage in southern Israel.

The de facto authorities in Gaza failedlieir due diligence obligations to prevent and stop

the use of these indiscriminate devices. Similarly, the police force failed to prevent or take

action against those demonstrators who injured Israeli sal@iietls the PA - to the extent

of their effecive contro| seeAccountabilitysection-and Gazabés de facto author
obliged to investigate these failures to uphold IHRL and take measures to rectify them,

including by punishing those responsible where appropriate.

706. The Palestinian Authority anithe Gaza de facto authorities also bear responsibility

for failing to uphold the right to peaceful assembly in connection with demonstratithosd

by their respective security forcesn Ramal |l ah on 13 June and in Gaza
on 21 Jun018.

XVII. Accountability

707. Violations of international humanitarian law and violations of international human
rights law give rise to State responsibility. Victims of human rights violations are entitled to
remedies, including equal and effective accespistice, adequate, effective and prompt
reparation, including compensation, and guarantees efapetition. This section examines

99The Commissionnoteédn t hi s context that | HRraccprdaaceect s only pea
with the customary meaning of this word, peaceful means the absence of violence in its various forms,
in particular armed violence in the broadest sense. For example, an assesdslytéopeaceful
character when persons are physically attacked or threatened, displays smashed, furniture destroyed,
cars set afire, rocks or Molotov cocktails thrown or other weapons éséd. M. Nowak, UN
Covenant on Civil and Political Rights: CCPR Coemtary, second revised edition, page 487. The
Commission takes note that slinging and throwing stones or Molotov codktaltsjustify a State
intervening against the individual protestor committing such acts, if necessary and proportionate,
while ensumg that peaceful assembly of the others can continue.
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the issue of where accountability lies for the violatithreg occurred during the period under
examination by the Commissio

A. International legal framework

708. Israeli and Palestinian authoritiesboth the de facto authorities in Gaza and the
Palestinian Authority have an obligation to investigate alleged violations of international
human rights law and international huritarian law.In order to meet this obligation and

hold those responsible to accouAtithorities should initiate a range of accountability
mechanisms, including disciplinary measures; criminal proceedings; and commissions of
inquiry.

1. IHRL 7 duty to investigate

709. The Commission has found that law enforcement rules are applicable to regulating

the conduct at the Isra@aza security fence, thus making the duty to investigate alleged

violations under IHRL relevant. The most significant difference betwbenduties to

investigate under IHRL and IHL concerns the grounds for triggering an investigation. Under

|l HL, a O6reasonable suspiciond that a war cri me wa
opened, whereas under IHRL, the range of conduct or exemsring an investigation is

much wider, thus making the threshold lower than the framework of IHL. The obligation to

investigate violations of human rights law derives from the general obligation on states and
insomecasesnemt at e actods gatho ampleelbd haman rights and f
individual s t o s édanacanpaieatidtherdyfViariows humamightsy 6

sources have interpreted the substantive rights and the general obligation to ensure the

realisation of human rights include the obligation to investigate human rights violatfhs.

A failure to do so constitutes a separate violatfgn.

The Right to Life

710. The rightto life has been interpreted to require an investigation immediately following
the use of lethal force in law enforcement conteXt® The IHRL duty to investigate is

910 See, e.g.International Covenant on Civil and Political Rights, opened for signature 16 December
1966, 999 UNTS 171art 2(entered into force 23 March 197&gpnvention against Torture and

Other Crel, Inhumane or Degrading Treatment or Punishment, opened for signature 10 December
1984, 1465 UNTS 85, arts&(entered into force 26 June 1987); Basic Principles on the Use of Force
and Firearms by Law Enforcement Officials, arts 6, 11(f)232Princples on the Effective

Investigation and Documentation of Torture and Other Cruel, Inhumane or Degrading Treatment or
Punishment, GA Res 55/89, UN GAOR, UN Doc A/RES/55/89 (22 February 2001) Annex; Human
Rights Committee, General Comment No. 36 (2018) tdl@6 of the International Covenant on

Civil and Political Rights, on the Right to Life, CCPR/C/GC/36, 30 October 2018, para. 27.

911 Human Rights Committee, General Comment No. 31, para. 15.

912|pid.

93 Human Rights Committee, General Comment No. 36, abhd\& para 27; Human Rights
Committee, General Comment No. 31, parasl8Human Rights Committee, Views:

Communication No. 563/1993 (27 October 1995) paraBafitista de Arellana v ColumbiaThe
European Court of Human Rights and case law similenply that accountability procedures are
required where the inherent right to life has been violated. Seeyle@ann and Others v United
Kingdom(1995) EHRR 161 (1995Frgi v Turkey (2001) 32 EHRR 18, para 85; Isayeva v Russia
(2005) 41 EHRR 38, paral@i 211; Al-Skeini v UK (ECtHR, Grand Chamber, Application No
55721/07, 7 July 2011) para 163. Other human rights tribunals have reached similar findings. See,
e.g.,Case of the ltuango Massacres (JudgmeAGtHR, Ser C, No 148, 1 July 2006} ase of the
6Mapiripan Massacred (Judgment) (I ACtHR, Ser C, No 134
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concerned with suspicious deaths, especially where States authorities bear responsibility,
either through acts (its organs or agents may have caused such a death) or omissions (the
state failed tgrotect the victim from others). This derives from the right to life and therefore
places a human rights obligation to investigate deaths that occurred in the context of the GMR
both on Israeli authorities and Palestinian authorities. The Minnesota Rraotocihe
Investigation of Potentially Unlawful Death (2016) sets out the international standards for
the investigation of suspicious deaths, potentially unlawful deaths of individuals or suspected
enforced disappearanc&slt restates that investigationeeaa central part of the protection

of the right to life3'® The Minnesota Protocol articulates the IHRL grounds for triggering an
investigation as follows:

A Stateds duty to investigate is triggered whi
any potentially utawful death, including where reasonable allegations of a
potentially unlawful death are ma@igé

711. This definition extends the obligation to deaths connected to a possible state failure

60t o e x ediigencete prategtaan individual or individuals froforeseeable external
threats or violence by ne®t at e “act or s 6.

IHL - duty to Investigate

712. Treaty provisions on the duty to investigate under IHL are sf&réecording to
Article 146 GCIV Parties have a duty to actively pursue prosecution of graeetee of the

Conventior®The relevant grave breaches are o6wil ful ki
suffering or seri ou?¥®Thé mgstpotent wayin whichdijL deats heal t h 6.

“The Protocol includes situations where o6all deaths pc¢
or other agents of the state; daatahdh cxwuwaad oby par amil
suspected of acting under the direction or with the permission or acquiescence of the State; and deaths

caused by private military or security forces exercisi
detained in prisons, in other placdsletention (official or otherwise) and in other facilities where the

State exercises heightened control over their life. é.

alleged or suspected that the state caused the death or unlawfully failed toprevént See OHCHR,

Minnesota Protocol on the Investigation of Potentially Unlawful De@8%6) para. 2f{Minnesota

Protocob).

BChristof Heyns, ORestating the Law on Investigation ¢
Mi nnesota Pr ot o cirmésda Profdol, pdas 8(Q, Q9 7 ; M

916 Minnesota Protocol, para. 15.

917 Minnesota Protocol, para. 2(d)he revised Protocol also includes investigations into hate crimes

involving killing minorities and other vulnerable groups; Human Rights Committee, &ener

Comment No. 36, para. 7.

9A gener al starting point is Common Art. 1 of the four
Contracting Parties undertake to respect and to ensure respect for the present Convention in all
circumstances. 0 Thepekbltidghraisomeétnoi eaneumpe et ed expansi v
Convention for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the

Field, opened for signature 12 August 1949, 75 UNTS 31 (entered into force 21 October 1950) [GCI];

Geneva Convaion of the Amelioration of the Condition of the Wounded, Sick and Shipwrecked

Members of Armed Forces at Sea, opened for signature 12 August 1949, 75 UNTS 85 (entered into

force 210ctober 1950) [GCII]; Geneva Convention Relative to the Treatment afrferis of War,

opened for signature 12 August 1949, 75 UNTS 135 (entered into force 21 October 1950) [GCIII];

Geneva Convention Relative to the Protection of Civilian Persons in Time of War, opened for

signature 122ugust 1949, 75 UNTS 287 (entered intod®21 October 1950) [GCIV] [collectively,

Geneva Conventions].

919 GCIV arts. 1467.

920 See Jean Pictet (ed), The Geneva Conventions of 12 August 1949: Commentary Published under
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with accountability is through criminal responsibility, althougther means are available,
such as demotion, dismissal, or administrative sanction. Criminal responsibility includes
command responsibilit$t superior orders and the obligation not to follow illegal ord&rs.
The duty to investigate grave breaches, adaitn inGCIlV, is further developed iArticles
85-87 API1.°2 The Commentary on the Additional Protocaenfirms the importance of
commanders in the implementation of this ddtyMoreover, theCommentarynterprets the
concept of a commander broadly to irds#uall members of the military exercising command
function, no matter how junié?® Although Israel is not a party #PI, there is support for
the position that Article 87 reflects customary international S(@Wotably, there is no
express obligation to iestigate during a NIAG’ However, it is widely accepted that the
obligation applies to both IAC/Occupation and NIX€.

713. War crimes require investigation when there is a reasonable suspicion that they have
occurred®® An investigation would be required acdorg to IHL during an armed conflict
if the targeted individual was not a |l egitimate t

the General Editorship of J S Pictet (1956) vol. 4, arts. 147, 157.

921 protocolAdditional to the Geneva Conventions of 12 August 1949, and relating to the Protection
of Victims of International Armed Conflicts (Protocol 1), arts 88, opened for signature 8 June

1977, 1125 UNTS 3 (entered into force 7 December 1978) [APIlP&e=e c ut or v Del al i |
(Judgment) (ICTY, Appeals Chamber, Case Ne96121-A, 20 February 2001) para82 199.

922Rome Statute of the International Criminal Court, art.o@@&ned for signature 17 July 1998, 2187
UNTS 90 (entered into force 1 July 2002) (Ronet@e) SeeProsecutov. E r d gSemtanding
Judgment) (ICTY, Trial Chamber, Case Ne9&-22-This, 5 March 1998).

923 AP| arts. 8587.

924Yves Sandoz, Christophe Swinarski and Bruno Zimmerman (eds), Commentary on the Additional
Protocols of 8 June 1977 tee Geneva Conventions of 12 August 1949 (1987), 1017 para. 3549;
Turkel Commission, The Public Commission to Examine the Maritime Incident of 31 May 2010.
Second Report: Israelids Mechanisms for Examining and
Violations of the Laws of Armed Conflict According to International Law, February 2013, pages 77
79, 366369 fiTurkel Commission Second Repirt

925 Sandoz, Swinarski and Zimmerman, para. 3553.

926 See, e.g., Jeadlarie Henckaerts and Louise Doswdéck, Customarynternational

Humanitarian Law (2005), rule 158. Numerous international instruments also state the obligation to
investigate possible war crimes; See, e.g., Convention on the Prevention and Punishment of the Crime
of Genocide, opened for sighature 9 Debenl 948, 78 UNTS 277 art. I\éfitered into force 12

January 1951t Convention for the Protection of Cultural Property in the Event of Armed Conflict,
opened for signature 14 May 1954, 249 UNTS 240 art. 7 (entered into fAxagugt1956); Second
Protocolto the Hague Convention for the Protection of Cultural Property in the Event of Armed
Conflicts arts. 1617; Convention against Torture and Other Cruel, Inhuman or Degrading Treatment
or Punishment, opened for signature 10 December 1984, 1465 UNTS. §5(eatiered into force 26

June 1987); Convention on the Prohibition of the Development, Production, Stockpiling and Use of
Chemical Weapons and on their Destruction, opened for signature 13 January 1993, 1974 UNTS 45,
art. VII(1) (entered into force 29 A 1997); Amended Protocol Il to CCW art. 14; Convention on

the Prohibition of the Use, Stockpiling, Production and Transfer ofAatsonnel Mines and on

Their Destruction, opened for signature 18 September 1997, 2056 UNTS 211, art. 9 (entered into
force 1 March 1999); Convention on Cluster Munitions, opened for signature 3 December 2008,
(2009) 48 ILM 357, art. 9 (entered into force 1 August 2010). Military Manuals also articulate this
obligation to investigate potential war crimes. See, e.g., UK MynidtDefence The Manual of the

Law of Armed Conflict(2004).

927 Common Art. 3 makes no mention of an investigation requirement and APII does not have a
similar provision to API on the duty to investigate alleged war crimes; See, also, Henckaerts and
Doswdd-Beck, Rule 158, 609.0.

928T a dAppeal on Jurisdiction (ICTY, Case No-B&-1-AR72, 2 October 1995) paras. 11P7;

Rome Statute preamble, art. 28; Turkel Commission Second Report, above n 7, g3@jelsizeli

Ministry of Foreign Affairs, The 2014 Gaza Conflict: Factual and Légelysisi The Full Report

(May 2015) filsrael: 2014 Gaza Conflict Repoxt

929 Henckaerts and DoswaBeck, above n 9, Rule 158; Turkel Commission Second Report, pages
734, 100.
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or a o6civilian direct | y®0prafcitilians killpdaandimuged i n host i | it
in the course of the @pation render the killing a breach of the principle of proportionality

because the extent of the expected collateral damage is excessive relative to the military value

of the target§3*

Grounds for triggering an investigation under IHL and IHRL

714. Whethe the conduct is characterised as occurring during active combat or as law
enforcement will influence the determination of whether a reasonable suspicion of
criminality has been reached that triggers an investig&tdrhis can be difficult when the

fluid nature of a conflict causes some operations to fall under the IHL framework and others
under the IHRL framework; such is the case at the Garzee The Targeted Killingcase
addressethis challenge by requiring an investigation after every such opematemwhere
governed by [HLS33

715. There is a growing trend to accept that a minimum inquiry into deaths is required that
goes beyond the strict IHL treaty law. The Turkel Commission, a public commission of

inquiry appointed by the Government of Israel thakasss ed | srael 6s investigati
according to international la% found that not only suspected war crimes, but also
6exceptional i nci de #WtTedMinsebotaPlotcol lyaes further bys t i gat ed.

calling for systematic assessment of all battldfcasualtie§3®
Standards for an investigation

716. Once triggered, an investigation must comport with international principles of
6effective investigation.® The ©principles: i nde

9305ee GClII art. 4A; API arts. 43; 51(3).

9BLAPI art. 51 (4), (5Xb); 57(1), (2).

932 Turkel Commission Second Report, pages-100.

933 One of the requirements of the Targeted Killing case is that a retrospective, independent

investigation must occur 6éregarding the precision of t
crcumstatnces of the attack upon hi md. Public Committee aga
Il srael [2006] HCJ 769 /p&a 406ek alsorSeparatecoginiok ofIChief ngs cased) ,
Justice (Ret.) Beinisch.

934In June 2010, the Turkel Commission wapaipted by the Government of Israel, following the

maritime incident in which the IDF intercepted the Mavi Marmara, a flotilla sailing from Turkey for

Gaza. The Commission was asked to examine the legality of the blockade on Gaza and whether the

actions caied out by Israel to enforce the blockade on board the Mavi Marmara were legal. These

questions were addressed by the Commission in its First Report, and submitted to the government in

January 2011. The Commi ssi on 6 dmiiteayrddaiviian al so i ncluded r
mechanisms for investigating behaviour by the IDF, the Israel Police, the Israel Security Agency

(ISA), the Israel Prison Service and the civilian echelon; and the compatibility of those accountability

structur es vatiohstundersntemationd kw. ®his Ipart of the mandate formed its

Second Report, submitted to the Government of Israel in February 2013. See Turkel Commission,

The Public Commission to Examine the Maritime Incident of 31 May 2010. Report: Part 1, January

2011, available at http://www.turkebmmittee.com/files/wordocs//8707200211english.pdf;

Resolution No. 1796 of the 32nd Government, Appointment of an Independent Public Commission,

Chaired by Supreme Court Justice (ret.) Jacob Turkel, to Examine théniddricident of 31 May

2010 (6 Jun 2010), para. 5. Turkel Commission Second Report, pagds3L32

935 Exceptional incidents are those incidents where it has been determined that additional information

is required to determine whether there is a reasomsalfgcion that a violation of the law has

occurred, which would justify an investigation. For example, incidents involving a high number of

civilian casualties. See Turkel Commission Second Report, pagek0B80210111, 149.

936 Minnesota Protocol, parag0-21; See also, Human Rights Committee, General Comment No. 36,

para. 63.
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effectiveness, promptness and #parency, are widely recognis€d.The Minnesota
Protocol reaffirms these principles by providing the most comprehensive guidelines and good
practices during investigations into deaths, including guidance on the actions of crime scene
investigators and stdards for investigations by medical practitioners. The Turkel Report
recognises and explains the principles and applies them to armed ¢&&hflict.

Effective remedies

717. Internationahuman rights law requires that victims of violations have accessible and

effective remedies, including compensatfShfOt her remedi es include the Vvi
(a) equal and effective access to justids); ddequate, effective and prompt reparation for

harm suffered; andc) access to relevant information concerning violatiand reparation

mechanism&*® Reparations include: restitution, compensation, rehabilitation, satisfaction

and guarantees of neepetition®*! Satisfaction includes a range of measurer alia:

measures aimed at the cessation of continuing violattentication of the facts and full and

public disclosure of the truth; a public apology; and legal refdfm.

Israel

The State of | srael s accountability mechani

718. The legal institution responsible for deterring potential violations of the lawsiof w
committed by the@rmedforces and for holding soldiers accountable is based almost entirely
within the IDF?*# A central figure in the Israeli military justice system is the Military
Advocate General (MAG), who serves as the commander of the MAG CopMAG is

the legal advisor to the Chief of Staff of the Israeli Army and at the same time enforces law
and order in the Army, mainly through the Military Prosecution Service, with the aid of the
Military Police Criminal Investigative Division (MPCIDf* TheMPCID carries out criminal
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937 See, e.g., The Basic Principles and Guidelines on the Right to Remedy and Reparations for

Victims of Violations of International Human Rights and Serious Violations of Interration

Humanitarian Law, 16 Dec. 2005, UN Doc. A/RES/60/147, 21 March 2006; Human Rights

Committee, General Comment No. 36, above n 16, para 28; Report of the United Nations Fact

Finding Mission on the Gaza Conflict, Human Rights in Palestine and Other Qtéuple

Territories, 12th Sess, UN Doc A/ HRC/ 12/ 48 (25 Septemb
Reportod); Report of the Committee of independent exper
rights law to monitor and assess any domestic, legal or ptbeeedings undertaken by both the

Government of Israel and the Palestinian side, in light of General Assembly resolution 64/245,

including the independence, effectiveness, genuineness of these investigations and their conformity

with international standds, 15 Sess, UN Doc A/HRC/15/50 (23 September 2010) paragraph 30

(6Tomuschat Reporto); Human Rights Council, Report of
Commission of Inquiry Established Pursuant to Human Rights Council Resole®ibf S24 June

2015, A/HRC/29/CRP.4,paras6805. (6 UN Commi ssi on of I nquiry on the
%Tur kel Commi ssion Second Report, page 115. Turkel sa\y
the principles for conducting an effective investigation in a law erfoent context and an armed

conflict context, save for the éprecise contentd of th

939 Basic Principles and Guidelines on the Right to a Remedy and Reparation; See, also, Human
Rights Committee, General ComnieéNo. 36, para. 28.

940 Basic Principles and Guidelines on the Right to a Remedy and Reparation, principle 11.

941 |bid, principles 1923.

942 |pid, principle 22.

943 There is a certain level of civilian oversight from the Attorney General and the Supreme Court.
See Israel Gaza 2014 Conflict Report, para. 437.

944 Pgosition Paper of the Military Advocate General to Turkel Commission at 1
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investigation%' which since 2017 have been with the aid of the Military Police Criminal
Investigative Unit for Operational Affairs (CIU®¢ The MAG provides directives
according to the circumstances in which an MPCID investigat opened into operational
activities in the West Bank and Ga&#alsraeli and Palestinian human rights organisations
provide legal aid to Palestinians who are victims of alleged violations by IDF soldiers. These
organisations file complaints on behalfRalestinians with the MAG Corp$

Background of accountability framework vis-a-vis Gaza

719. Inrecent years, public debate has developed about the nature and scope of the duty to

investigate military incidents by the IDF, in particular in relationheirt conduct during

military operations in Gaza. The scale of Operations Cast Lead-@0@8lar of Defence

(2012) and Protective Edge (2014), and the number of civilian casualties in these operations,

precipitated questions concerning accountabilityasaees. The most notable international

development was th@oldstone Report Among ot her matters, the repor
handling of investigations into that military operatf§hAlso significant are the followp

UN reports to theGoldstone Repori the Tomuschat Reporand theMcGowan Davis

Report®*° Similar inquiries were commissioned by the UN following subsequent operations

in Gaza®>* Domestically, the Israeli military justice system has come under the review by the

Israeli Supreme Court and masignificantly bythego ver nment 6 s deci sion to est
Turkel Commission and the recommendations that Report set out in terms of reforms to the

investigative systeni®?The Tur kel Commi ssionbés findings and t
response to them,ipr i nci pl e and in deed, are important fo
conception of its responsibilities to investigate under international law.

Turkel Commission recommendations and implementation

720. The Turkel Commission made 18 recommendations, wipidposed dramatic
changes to the way i n whioch i nvestigations ar e

| DF Q&A, page 96; MPCID6s activity is regulated in tI
Order 33.0304; Order 5000 ofgttChief Military Police Commissioner.

946 IDF Q&A, page 96; See also IDF MAGs Corps, Decisions of the IDF Military Advocate General

Regarding Exceptional Incidents that Allegedly Occurred During Operation 'Protectivé Edge’

Update No. 6 (15 August 2018).

947 |bid. See also General Staff Order 33.0304; Turkel Commission Second Report, abgwe. n

31920. For an in depth analysis of the developments in
B6Tselem, The Occupationds Fi gtsystaraataWhitewash el 6s Mi |l it ary
Mechanism (May 2016).

948 Yesh Din submission tthe COlpara. 62; Interview NMI013; PCHR submissiwntheCOl:

6Great March of Return Repor t &6whighadgseribeéd®la, See al so, | DF
challenge securing Palestran i nf dmenaF F A nMedihani smés requests to coll
from the injured family member or from witnesses have mostly gone unanswered. The same has been

the case with regards to Palestinians claiming that they were injured by IDF forcestloeyhat

witnessed such i nj u9b.iThe Conmadion imtgrviewéddaeners filingl bi d, p

complaints who in return expressed concern about lack of reply and reaction from the MAG

949A/HRC/12/48 paras. 1399, 1570, 1601.

950Tomuschat Report, Repaf the Committee of independent experts in international humanitarian

and human rights law established pursuant to Council resolution 13/9, 16 Sess, UN Doc

A/HRC/16/24 (18 March 2011); See, also, Human Rights Council, Ensuring Accountability and

Justicefor all Violations of International Law in the Occupied Palestinian Territory, including East

Jerusalem: Comprehensive Review on the Status of Recommendations addressed to all Parties since

2009, A/HRC/35/19, 12 June 2017.

951 UN Commission of Inquiry on 812014 Gaza Conflict.

952See HCJ9594/0B6 Tsel em and Association for Civil Rights in
General 21 August 2011 (Hebrew); The Turkel Commission Second Report, pagé8424
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system®™One of the Commi ssionés significant recommenc
d e b riithe iméchanism used by the IDF for deciding whetheypten an investigation.

Judge Turkel concluded that the operational debrief as a trigger for investigations failed to

adhere to international standards, noting that other countries did not utilise such debriefs in a

similar mannef> The Commission recommdre d t He ndfianogt assessment dé& (O6FF
the alternative mechanism to ensure that the initial information about an alleged violation is

gathered by a unique team that, importantly, lay outside the chain of coriiraarapposed

to the commander of thenit whose activity is under considerati$hi. The FFA was

recommended for situations where more information is required to establish whether there is

a reasonable suspicion of criminal activity within a specified time ff&fne.

721. Although the government implemted the proposal and employed it during the
investigative process into Operation Pillar of Defence allegatfdritbe move did not appear

to improve the incidence of opening of criminal investigati§Afuring the next round of
hostilities, Operation Prettive Edge, Israel announced that it had established a permanent
fact-finding assessment mechanism outside the chain of command and with relevant legal,
operational and investigative experti%é.

722. Currentl vy, |l srael 6s i nt eongdang byilSFwansbei gati ons i
triggered via a o6complainté to the MAG, for exa
Investigations are also triggered automatically into every Palestinian death involving the IDF,

except in situati on s%Phe DRdodsgat appeartodaveiovokbdat nat ur e.
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953 The final recommendation of the Report calls on thm@®Minister to appoint an implementation
team to monitor the implementation of the recommendations. In January 2014, the government
appointed the Ciechanover Committee, which advocated the implementation of many of the Turkel
Commission recommendationsidasuggested that there be an agency established to follow up on its
proposals. See Turkel Commission Second Report, page 422; Decision number 1143 of the

government, 5 January 2014, Prime Ministerds Office, T
the Seond Report of the Public Commission for the Examination of the Maritime Incident of May

31st 2010 Regarding | srael s Mechanisms for Examining
Violations of the Law of Armed Conflict According to International Laugust 2015

http:// www. pmo.gov.il/ Documents/ ReportEng. pdf ; For the
creates the illusion of change and improvement to the system, highlighting its main concern is to

create the false appearance of a functignins y st em; See al soSecdityi me Ministeros
Cabinet Approves Recommendations of the Ciechanover Team on Evaluating and Implementing Part

'l of the Turkel Commission Report on30uyrael 6s Examina
2016.

954 Turkel Commission Second Report, pagesi2&2.

955 |bid. pages 3883.

956 IDF Q&A, pages 926.

%7 DF, The Examination of All eged MiisAoUWpdaleuct during Ope
958 Only 65 cases were opened into incidents arising out of Operaliand? Defense; and not a

single investigation was opened in an operation where civilian casualties occurred. For criticism that

the MAG failed to provide sufficient reasons as to why criminal investigations into incidents were not

opened even thoughtheN6s f i el dwork |l ed it to conclude that viola
the Secretarfseneral, Israeli Practices Affecting the Human Rights of the Palestinian People in the

Occupied Palestinian Territory, Including East Jerusalem, 68th Sess, UN&81602 (4 October

2013), para. 31.

959 IDF MAG Corps, Operation Protective Edge: Examinationslanestigations10 September

2014;IDF, Q&A, pages 906. Each team is headed by a senior IDF officer (in active service or in

the IDF reserves), with a raméinging from Colonel to Major General, with the teams being

comprised primarily of higltanking IDF reservist officers

960 General Staff Order 33.0304; Turkel Commission Second Report, page203Ear an irdepth

analysis of the dielviel apyejnt sti oel sy atémdss ane, B6Tsel em,
Leaf. The MAG6és guidelines for investigations there ar
policy underwent a number of changes over the years in terms of the threshold for triggering an

investigation. In 2003 human rights organisations challenged the policy in the Supreme Court on the
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this exception for the events at the GMR, but it

natured broadly el sewhere, a practice that argu

between law enforcement and condugtihostilities during armed confli¢gsee also the

section on the interaction of the legal frameworks ab@e)sequently there have been very

few automatic investigations opened into the killing of Palestinians by IDF soldiers, in 2016,

for example, theMAG determined that 79% of incidents in which Palestinians were killed

by I DF gunfire were J a 6genuine combat natureb6.

723. The Commission notes the reforms undertaken to improve the investigation process
within the IDFE Despite the reforms, the system rensaan internal oversight bodyone
whereby the military is examining its own conduct. While perhaps the FFA is outside the
chain of command of the incident under examination, which is an improvement, it is not
entirely outside the military chain of comnuamhus, concerns remain as to the principles of
independence, impartiality and effectiveness.

Prima facie suspicion of criminal conduct

724. In addition to the investigative work of the MAG Corps on cases referred by the FFA
mechanism, events where theraswaprima faciesuspicion of criminal responsibility were
referred directly by the MAG to the MPCID for a criminal investigation. For example, the
MAG ordered the immediate opening of a criminal investigation into 24 exceptional incidents
after ProtectiveEdge? Of these criminal investigations, the MAG decided to issue
indictments against three soldiers who were accused of looting and of aiding and abetting
looting. A Military Court convicted the soldiers for theft and aiding and abetting theft, and
senteiced them accordingly. No indictment has been issued in relation to an incident that
involved significant civilian casualti€€® By 2018, the MAG had closed all remaining 21
criminal investigations, without undertaking any criminal or disciplinary procged®f the

seven incidents from Protective Edge referred to the MAG from the FFA, and that the MAG
then referred for criminal investigation, the MAG issued decisions in five of these incidents
i closing them; two cases remain under investigaibm. h e  MAI&&ion to close the
cases can be appealed to the Attorney General, anddhan@erstands that appeals have
been filed in some cases. The Attorney General is yet to issue his fifitfings.

basis that there is a legal obligation to investigate every civilian death, even in times of armed

conflict. See HCJ 9594/B 6 Ts el em and A Ryglasin Isaeliv.Miitary Advoca@i v i |

Genera)] Judgment of 21 August 2011 (Hebrew); B6Tsel em Pet
was pending, the MAG announced a change in the grounds for opening an investigation. In its

judgment, the Supreme Court ensed the updated investigation policy. See, HCJ 9594/03 HCJ

9594/03BB6 Tsel em and Association for Civi,PLABQgughts in | srae

2011 (Hebrew).

91 Yesh Din submission to the COI, paras-%) See also, HCJ 10167/%kd atMuamen Abdallah

v. the Attorney General et.@ther organizations have also found that the change in investigation

policy in 2011 did not resulThéenOgcepbatiSeeadsobBngabeaf:t
al so, B6Tsel em PQosmniiisosni oPna preerp.o rTturokrnell sr ael 6s Mechani s

Complaints of Violations of International Humanitarian Law (August 2013) At 6

962 |n Operation Cast Lead 52 criminal investigations were opened.

963 IDF MAGs Corps, Decisions of the IDF Military Adeate General Regarding Exceptional

I ncidents that All egedly OcclbUpdatedNo.b24 August Oper ati on O6Pr
2016).

964 DF MAGs Corps, Decisions of the IDF Military Advocate General Regarding Exceptional

Incidents that Allegedly Occred During Operation 'Protective EdgdJpdate No. 6 (15 August

2018).

965 Confidential correspondence with the COI, 20 December 2018.
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725. In March 2018, almost four years after Operation Protective Etlge,State

Comptroller (the equivalent of an Ombudsman) pub
conduct during the 2014 conflict conforméd international law, with a focus on the
mechanisms for investigating alleged violations by the IDF. He wasectitic of t he | DF&s

investigative methods and concluded that they did not comply with the Turkel
recommendation¥® He emphasised the considerable delays in completing the outstanding
preliminary examinations by the FFA mechanism and criminal investigatiche hJAG %67

The report found that the FFA mechanism carried out its examination without proper
preparation or an orderly work procedure, casting doubt on its effectiV&feEse
Comptroller found that the deadl iayeforthet by t he | |
FFA mechanism to conduct an investigation was not respected in more than 80% of the cases.
Further, the MAG Corps apparently continues to use information from the operational
debriefing systematically as part of its preliminary factual inqofrgomplaints, particularly
concerning shooting incident® To the extent this practice returns the operational debrief
back to the center of the investigation, it undermines a core Turkel Commission
recommendation. It also appears that Héotling Assessents risk replacing criminal
investigation$’® This brings into serious question whether the current Israeli system meets
international investigation standards.

726. Based on the above, the Commission shares the view that the investigative process

into inciderts arising out of Operation Protective Edge, and the meagre results when viewed

from the outside, together with the expansive approach to classifying incidents as being of a
6genuine combat naturedé and the | aanigm¥ f results f
all seem to justify the lack of confidence in the system and make it difficult to avoid the

conclusion that the MAG Corps has yet to accept the implications of accountdbilibe

966 State Comptroller Report 2018, above n 66188.

967|bid, 159-62. For criticism of the processing and duration of daings and investigations after

the Turkel Commission recommendations, see Yesh Din submission to the COI, padepdi@s.

64-71; Confidential submission 09, paras-43.

968gtate Comptroller Report, above n 60, 460

969 Yesh Din submission to the CQiages 1819, paras.58 4. Note t hat Yesh Dinés concl
not specifically related to the investigative process into incidents arising from Operation Protective
Edge, but from complaints filed with the MAG in 2016.

970Confidential submission 09, pai20.

971 See, e.g.Comprehensive Review on the Status of Recommendations addressed to all Parties since
2009, above n 44, para. Hnsuring Accountability in the OPT, para. ¥&sh Din,Data Sheet: Law
Enforcement on Israeli Soldiers Suspected of HarrRialgstinians: Figures for 201@arch 2018.
2Comprehensive Review on the Status of Recommendati on:
paras. 18, 20, 28; Human Rights Cour€isuring accountability and justice for all violations of
international lawn the Occupied Palestinian Territory, including East Jerusalem: Report of the

United Nations High Commissioner for Human Rights, A/lHRC/37/41, 19 March 2018, paras. 11, 14
(6Ensuring Acc o u rBtiefing tothe Coypnmiiter ontthie ExerCidetidédnplienable

Rights of the Palestinian People on the human rights situation in the Occupied Palestinian Territory
including the ongoing crisis in Gaza: Statement by UN High Commissioner for Human Rights Zeid
Ra'ad Al Hussein, 23 July 2018N General Asembly, 73' Session, Report of the Special

Rapporteur on the Situation of human rights in the Palestinian territories occupied since 1967,
Al73/45717, 22 October 2018, paras:22, Confidential submission 13a, paras. 1489, pages 87

96; Yesh Din submision to the COlpara. 32; Confidential submission 09; PCHR submission to the
COl:6 Gr eat Mar c h pdgesBiB2tInterviewsRIBIA1E,INMIBO8, NMIO04
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principles of promptness, independence and impartiality, and igéfeess appear to be
compromised’?

Investigations into incidents arising out of the GMR

727. Palestiniarand Israeli human rights organisations have worked in real time to submit
complaints to the MAG Corps on behalf of Palestinian victims. Based onmmiafion
available to the Commission, these organisations have filed over 100 complaints to the MAG
Corp relating to deaths and injuries in the context of the G¥IR.

728. The Commission understands that the IDF is undertatkireg investigative tracks
simultan@usly, some automatically by operation of the investigation policy and others based
on the complaints received.

Internal panel
729. ThenIDF Chief of Staff Gadi Eisenkot initiated an internal probe soon tfeeApril

7 deathof 30 year old Palestinian journalist Ysas Murtaja. The journalist was reportedly
shot by IDF soldiers while wearing a nablue protective vest magkd 6 P RsEeS® 06

journalist section)His deathsparked nt er nat i onal and nati-onal critici
fire policy®*The o6internal panel 6 was taskedatwi th examin
the Gaza fencelt was led by Brigadier Generotti Baruch, head of the Operations

Directorateds Instruction and Doctrine Division,

General Sharon Afel.he investigation spanned the period from the start of the protests until
14 July. It examined 153 deaths thatcurred during this period. Other known cases
examined by the panel include those of the volunteer paramedic, Rakimjj#, shot on 1
June while tending to wounded at the Khan Younis protest’éaedMohamnad Ayoub, a
14-yearold boy who was shot o020 April 2018 in the Northern Gaza protest ggee the
sections on medical personnel and children)

730. On 26July, Haaretz reported the findings of the patiél.

fi Tie investigators obtained details on each case in which demonstrators were killed,

including he log entries of the army snipers involved, the reason for opening fire and who

approved the order. .The team found that in each incident, weapons fired were carried out

in accordance with opefire orders and none of the Israeli army sharpshooters had

del i berately targeted 6uninvolvedo6 Palestinian
for what they termed O6operational mi shapsd t he
including cases in which bullets had hit border fence installatiortee@ground, cases in

which demonstrators intruded into the line of fire after troops had opened fire and incidents

in which bullets ricocheted, subsequently hitting Palestinians. In the course of the

investigation, the Israeli army raised the height of eahits sniper positions to minimize

the risk of hitting Palestinians unintentionafl§?

973 See also A/HRC/40/43, para. 11.
 nterviews NMI 013, NMIO0OO0O4;r LHRMaubmi scsi Rat wront Rep COt

page 20; PCHR submission to the COl: OPCHR Military pr
submission 09.
%Haar at ez, AYaniv Kubovich, ol sraeli -Riremy Pr e Set

ob toc
Orders During Deadly Gaza Border Protestd, (26 July 20
976 Video on file.
Haar et z, il sraeli Army P
Gaza Border Protestso, (2
978 |bid.

r o b e-firS@rders Dwindi®adlyc | ud e : No Vi ol
6 July 2018).
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731. The internal probe found that none of the reported killings fell outside of theARaget out

in the above section assessi argprdblematicl BWwebdes andul es of
thus, even if the killings complied, they were st

and injuries, the choice to use live fire was not as a last resort to stave off an imminent threat to life,

as both IHRLandthe RE r equi re, but on the basis of a persot
i n cii tleanydot the legal equivaler®ther casualties were the result, as the article above also

notes, of ricochets or mistakeh e 01 nt er n al notpa exdama® respgnybéditp fore d

decisions made higher in the military echelons than the actual sniper, which the Commission finds

to be a significant gap.

732. The statwus of the déinternal panel & and the a
However, ¢her nvestigative processes are ongoing, such as the FFA.

Fact-Finding assessment mechanism

733. The Government of Israel, in its submissions to the Supreme Court in the petition

concerning the RoE for the GMR protests, stated that cdneidents, in which itwas

alleged that the death of a person was caused by IDF shooting in violation of orders and of

the RoE, were referred to the IDF Independent Mechanism for the Investigation of Suspicious

Incidents (FFAY"® Subsequently, the IDF has stated that it hasmedall cases of death in

the context of the protests to the FBAs et t i ng up fia thekediwithat ed team
examining these events. This team . . . has been headed by a Brigadier General in the reserves

with extensive experience in faftbdinginoper at i onal ¥t i rcumstances. 0

734. For example, despite the internal probe finding that the IDF did not fire directly at

Razan AlNaj j ar, the case was sent to DutnganFFA. On 5 J
initial examination of the incident that took plage June 1st, 2018, in which a-22arold

Palestinian woman was Kkilled, it was found that a small number of bullets were fired during

the incident, and that no shots were deliberately or directly aimed towards her. The

examination is ongoing. In additiothe incident will be examined by the General Staff Fact

Finding Assessment Mechanism and the findings passed to the Military Advocate

General %

735. Two specific incidents referred to the FFA Mechanisms involved the death of minors,

Bilal Khafaja and Ahmad Au Tyour Both were shot in Rafah on 7 September. The IDF
Spokesperson i ssued a Reporstregandng the death oBtwosSept ember :
Palestinians who participated in the riots yesterday have been brought to our attention. The

incidents in questiomay also be reviewed by the General Staff fractling Assessment

Mechanism %
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979 Government of Israel submission to the Supreme GomRRoM case, 2018, paras. 487.

% DF Q&A, page 93. (AThe FFA Mechanism has been referr
occurring duringheseevents, and has prioritized incidents involving minors, medical personnel or

first aid volunteers and journalists. o).

981|pid, page 92.

982|DF, Twitter, 8 September 2018, (https://twitter.com/IDF/status/1038445462599229440); See also,

Jpost, AAnnadé AbDFohheemti gates Deaths of Palestinian Te
Protestsdéd, (8 September 2018); CNN, AiTheresa Waldrop,
Pal estinian teenagers killed in | atest Gaza Protestsbo,

983|DF Spokesperson, Twit, 8 September 2018,
(https://twitter.com/IDF/status/1038445462599229440).
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736. No other information is publicly available about these two investigations into the
deaths of minors from Rafah in September, and they do not appear to have been among those
the IDF acknowledged to be under criminal investigation (see below). Nor has the
Government of Israel provided information on these or indeed any cases to the Commission

Criminal investigations opened by the MAG

737. According to the MAdofemagkneestprea oroenstone®T he r u
the IDF, and where there is reasonable suspicion that they violate -theen must

i nv e s ¥lgrugust,Ghe MAG announced it was opening criminal investigations into

two case$® One was in relation to the deathAbed Nabi an 18earold killed running

away from the fence on 30 Marchhe other was in ration to the death of Othman Hila

15yearold boy, who on 13 July, was shot in the chest when he stepped up on the separation

fence at the Gaza City proteste. He later succumbed to his wour(@ee the sections above

on children).

738. In October 2018, the MAG opened a third criminal investigation into the death of the

paramedic Razan Allajjar (see the medical personnel section abowvejloing so itejected

the findings of théii nt er nal probeo which had found that | sr
at her (above¥®® That investigation is ongoirf§’ This is the only known case that has passed

through all three investigative mechanisms, and at the timeifdport, it is yet to be

decided’®®

739. | n March 2019, the I sraeld@ media reported that
investigations into the ®eaths of 11 Palestinians

Supreme Court judgment

740. Serious misgivings were occasionedthg record of the internal investigation into

incidents arising out of Operation Protective Edge. In its judgment on the RoOE, the Israeli

Supreme Counteverthelespraised tk system and deferred to®® Justice Melcer and Chief

Justice Hayut were both tfe view that this kind of review can only occur after the fact and

that it is not the place of ti@ourt to make an assessment of the application of the RoE in the

midst of fighting, without a developed factual rec8tftWhile the Court rejected the

govemment 6 s argument t h a t-justiclalde péerse it adopted thehand was n

positionthatth€o ur t 6s aut hority to inter%EeCourton operati ot

%4 DF, Sharon Affekdés Speech to the Israeli Bar Associ ¢
BHaaret z, Al srael. military opens investigation into K
BHaar et z, iYaniv Kubovich, o6lsraeli Army Opens Cri mineée
Medicd, (29 October 2018).

987 Interview NMI013.

988 As noted, an extensive reconstruction using 3D architectural modelling and over 60 interviews

formed thebasisan i nvestigation into this incident by The New
Hal bfi nger, 6A Day, a Life: When a Medic Was Killed in
2018).

%9Jpost Al DF I nvestigates 11 Palestiniam(lDeaths on Gaza I
Mar ch 2019) ; Haar et z, il srael to investigate deaths o

March 2019).

990 Melcer J, para. 63.

991 HCJ 3003/18,3250/18esh Din et al. v. IDF Chief of Staff et &flelcer J, paras. 684 Hayut CJ
paras. 1B14; See also Yesh Din Submission to the Commission and Confidential submission 05,
paras. 7782.

992HCJ 3003/18, 3250/18/elcer J, para. 60.
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nonetheless emphasised the importance of reviewing the nature of the intideotsurred
at the protestatthe Gazdence

Al W e assume that the | arge number of kil

|l ed a

according to the Petitionersod ecbbdgi ms, many of

wounds, and others were wounded in thekiiawill lead, on the one hand to
lessons learned regarding the possibility of using alternativelettral means to the
extent possible, and on the other hand, to addpth inquiry via the mechanisms
mentioned here, regarding what transpigé®

741. Based a the findings publicly released to date, it is difficult to conclude that the few

cases currently under r evideew tbhy itnhgelCoitly@ Qohrapts trheef
assumed the | DF would undertake iactione. t he casual ti

10. Assessment

Trigger threshold

742. At the time of this report, five cases involving 11 individual victims were apparently
under criminal examination by the MAG Corps. While the Commission welcomes the
opening of these cases, it is difficult toglet mi ne, based on t he Commi
why these five were chosen. For example, in relation to the deaths of the four children, what
circumstances indicate a reasonable suspicion of a violation of international law, more so in
these than the 3Qfter cases of children killed? The same may be saidathworkersand
journalists, especially in light of their role and clear markings.

743. Official statements by Israeli authorities make clear that Israel had necessary
information about the circumstances each death. b col | ect ed i nfor mat.
incident that led to the killing of a Palestinian, including the reason for opening fire, who

ssioné

on ab

gave the order and wP4Following the 30 March pratests,ghei nvol ved 6.

I DF announjoting was kaaried ofit [uncontrolled; everything was accurate and

measured, and we know®™where every bullet | andedo.

744. The large number of people killed and seriously woundegktated significant
discussion, not only withinivil society, political figures ad the mediabut also among the
security forces, especialsthere was discussion alongside calls by human rights defenders,
for soldiers not to follow the (allegedly illegal) rules of engagerff@ ignificantly, the Or

Commission of Inquiry establishddly | sr ae |l in 2003 determined that

unequivocally clear that firing live ammunition, including sniper fire, is not a means to

di sperse crowdsé This is a means to be used only
there is areal andhminentt o | i f e é 0

International standards of investigation

745. The Commission has significant concerns as to whether current investigative routes

adhere to the international standards for investigdfioh.n 6ef fecti ved investigat,:
where extensive, pbing efforts are made, including identifying and interviewing-eye

993 HCJ 3003/18, 3250/18/elcer J, para. 63.

994 |DF Q&A, pages 923; See alsi®4 News,6 Ar my pr obe ifoinn ddf ida@deimorldaetr s

during Gaza protests: reporté, (26 July 2018).

995|DF Spokesperson, Twitter, 31 March 2018. The tweet was later deleted.

B Tselem, 6Why Israeli soldiers must refuse to fire ¢

2018); @nfidential submission 73, para. 198.
997See, e.g.Jelic v Croatig (ECtHR, Application No. 57856/11, 12 June 2014), para.73.
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witnesses, gathering medical files, and securing forensic and photographic m¥fe@als.

the basis of information available to the Commission from human rights organisations that
have filed complaints on behalf of Gazan victims, who show evidence that they have
furnished information, and state their readiness to facilitate further information collection,
there appears to be a gap between the investigation mechanisms and those filing
complairts 2%

746. Questions also arise about whether the examinations and investigations will meet the

international standard of independence and impartiality, not only for structural reasons,

which were addressed above, but because of statements made in the dbosseinfuiries

by the civilian and military echelon. For example, in April the then Defence Minister Avigdor
Lieberman said on Army Radidt | sr ael i sol diers did what was nec
soldiers deserve a medal .yié& hags ef avio '@t c b mmionnei. @n
Concerning the internal probe, an IDF officer explained to the press that the point of the

probe was to meet complementarity concerns at the ICC, ancesta t hat fAt he i nvestig
wi || wor k t o 1% laesponsertdais commemt, 5is WN Special Rapporteurs

statedthai we are concerned that the planned probe may
and effectiveness r eq U Bhertly thergaftar, thdlinistenofer nat i onal
Justice proffered her viewonmp | i ance in an interview with Ar my
are performing well, in accordance withoglen r e 8% der s. 0

747. The standards of impartiality are also jeopardised with redpesgecific criminal
investigations, s uc h akiling. Pulicispeaylatiorrby the IDFt 0 Raz an Ne
and the PrimeMinister concerning her protected status as a medic was aired while the

investigation into her case was actif#

748. The | DF6s internal me ¢ h a'fiFellovéng Operatioro t appear t
Protectie EdgetheMAG Cor ps stated that in order to ensur
decisions were to be publicised periodically. Six updates have been released online since then

(in English and Hebrew). Regrettably, no similar updates have been issued im telatie

investigative steps taken by the MAG Corps in relation to specific GMR related incidents.

This is also unlikely to satisfy the Special Rapporteur on cot@terism and human rights,

for example, who promoted the need for full transparency such preliminary

investigationg%s

998 Al-Skeiniv UK (ECtHR, Grand Chamber, Application No. 55721/07, 7 July 2Qddrp.170;

Minnesota Protocol, para. 24.

99InterviewsNMI 013, NMI 004; PCHR submission to the COI: 6Gre
page 20; PCHR submission to the COlI: O6PCHR Military pr
submission 07.

10006 Ar ut z @bheervman:ALIIDF sol di ers di2@8l8what was necessaryo,

10i1Ar ut z Sheva, 61 DF sets up team to probe Gaza deat hso
10020f fice of the High Commi ssioner for Human Rights, 6U
of Palestinians near Gaza fence by Israeli security fo
1003TheTi mes of | srael, o6Justice Minister plays down pros,|
d e a t(15May 2018).

1004The New York Times, #fAlsraeli Video Portrays Medic Ki
2018); -AN&fjar:2hyearol Palestinianneei ¢ who became a symbol in Gazao,
Independent, 17 June 2018, Confidential submission 73, para. 186.

1005While the Turkel Commi ssionds recommendation on the

recognizing that Statements provided to the FFA teams anchatgyials that they may produce are
privileged under the law, it did recommend more transparency for other investigations.

1006 Ben Emmerson, Report of the Special Rapporteur on the promotion and protection of human
rights and fundamental freedoms while cauintg terrorism, UN Doc A/68/389 (18 September 2013)
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749. Investigations should focus also on the operational plariffhgind the role of

superior officers in operational decistomaking The Commission shares the view of the

Office of the Prosecutor of the ICC on this questiothiat responsibility lies not only with

those pulling the trigger, but also those senior within the structures who deliver the'$fders.
Recommendation 2 of the Turkel Commission supported holding commanders and superiors

to account as nificantebligatibnscodified innmtesnational ihugnanitarian

law and i nt er nd%0Ordinary $oldiers arerlliged rot td falaw.manifestly

illegal orderst®°Any (illegal) order to kill or wound a civilian who is not posing an imminent

threate not oO0directly participating in hostilities
of the superior delivering.i

(@)}

750. Accordingto the Supreme Court:

6l mmediatelyafter the violent incidents that took place on March 30, 2018, and
consistently sinceénen, an ordered process of inquiry and the learning of operational
lessons and their integration has taken place. In this context, new emphases were
given to the security forces, which were intended to further limit the extent of
casualties 1@*

751. ltisunclea from the judgment, or from the Commissi
6new emphasesd were and whether they had meaningf
The Commission noted changes to the height of the berms where the sniper nests were

positional and differences in the deployment of lethal force The incidence of loss of life

decreased after 14 Mggee the statistics sectionhile the Commission believes these

operational changes may have helped decrease the accidental injuries agsfatatit

particular as the RoE did not change, nor did the behaviour of the proieitersnumbers

remained disturbingly high and in apparent disproportion to the (violent) circumstances

facing the IDF:012

752. TheCommissiomotes that the examination dfegged violations of international law
during Operation Protective Edge did not include an examination of the responsibility of
decision makers those who issued orders or designed pofié$MNor did any of the current
mechanisms examine issues pertaininigadership, for example the decision to have located

216

par a. 45 ; S e eWhiteavhsh: ®rotocBl:0T fiesSBalleel myestigation of Operation

Protect i(SegemBed20360 BOTsel em applied to the | DF Spokesper
of InformationAct, for further details concerning these figures, but received no response; Amnesty

International, Time To Address Impunity: Two Years Afteg 2014 Gaza/lsrael War (7 J@916).

1007Seelelic v Croatia Judgment, App. no. 57856/11 (ECtHR, 12 June 2Qiatp. 73.

1008The Office of the Prosecutor, OReport on Preliminary
the Situation of Palestine: O6For the purpose of the gr
whether the groups of persons that are likelgedhe object of an investigation include those who

appear to be most responsible for the most serious crimes, including persons with levels of

responsibility in directing, ordering, facilitating or otherwise contributing to the commission of the

allegedc i me s 6 .

1009Tyrkel Commission Second Report, 388The State Comptroller, in his 2018 Report on

Protective Edge was critical of the Ministry of Justice for failing to complete legislative amendments

in accordance with recommendation 2 of the Turkel Regradtin accordance with the Ciechanover

Committeeds recommendati on on rsdndciviiamsupasiorssi bi |l ity of mi
See he State Comptroller Report, above n 60493

1010Art. 33 Rome StatuteBasic Principles on the Use of Force and dinesart. 26.

0lipmelcer J, para. 63.

W2 Di sproportionated used here is not the same as the
prior to using force under IHRL or launching an attack under IHL.

10138 6 T s e Whitewash:fProtocol: The SOalled Invest gat i on of Operation Protectiyv
(September 2016). See, also, Confidential submission 09, para. 26.
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the berms too low initially; having deployed snipers as a primary means of defense; having
used higher velocity bullets than was necessary; having apparently failed to (re)deploy
available, les¢ethalmeans (e.g., mobile water cannons) if a crowd approached the separation
fence; having implementedoBs that permit lethal force against unarmed civilians who do

not themselves pose an imminent threat to life; and failing to change that appeach

when it became clear that the demonstrators were not planning to enter Israel en masse and
commit murder. This casts doubt over the ability of existing mechanisms within the IDF to
scrutinize effectively the responsibility of commanders and decision maketsead in the

| DF6s respon®%e to the GMR.

753. | n this same vein the Commi ssion notes that th
a criminal investigation, but did address structural issues, including those implicating higher

ups in the civilian and politad echelons. Its recommendations concerning transparency,

independence, the issuance of directives and respect for timelines should be carefully

considered.

Palestinian access to remedies through Israeli Courts

754. Human rights law requires States to ensurat teffective remedies, including
reparation,are available to victims of violatiod8® This obligation does not depend on

where the victim reside$he Commission found that recent developments in the Israeli legal
system severely hamacigrno pGsue domestic gesourfte For s 6 ¢ a
example, m November 2018, the District Court of @e Sheva rejected the compensation

claim of a Gazaresident 15 year old Atiyeh Nabaheé?tt’ Atiyeh was shoin November

2014by the IDF while he was on his familys p r o p e-Bureyj, 500 enatars frénh the

fence between Israel and the Gaza Strip. As a result of the shddtyed is a quadriplegic.

755. The Civil Wrongs (State Liability) Law, 5722952 stipulates that Israel will not be

liable in torts for damagecaused to a nelsraeli resident residing in a territory located

outside | srael which was decl ar ®8Sinbe200d, gover nment
when it came under Hamas rule, Gaza is considered to be such territoBourhéhus ruled

that Atiyehi s not entitled to seek compensation from |
t er r ¥ ToeCyudt stated that in the West Bank, the Israeli Military Commander is the
6sovereignd and hostil i t.ingaza &doweverndeenempimger t aking
the 6sovereigndé and therefore there is a presumpt
activity!°TheCourt di smi ssed the petitionerdods claim wit!
avoiding claims that the law is unconstitutional andaties international law. This is the first

time of which the Commission is aware that Israeli courts relied solely on that ground to deny

W4Confidential submission 73, para. 195; See also, O6Re
independent commission of inquiry established pursuantitoas Rights Council resolutionZ1 / 1 6,

UN Doc. A/HRC/29/CRP.4, 24 June 2015, para. 619; Confidential submission 09, ph?as. 7

1015Human Rights Committee, general comment No. 31, para. 15; Communication No. 821/1998,

Chongwe v Zambia, Views adopted by thieman Rights Committee on 25 October 2000, para. 5.3.

Communication No. 7/30, Human Rights Committee, General Comment No. 20, para. 14. The right

to an effective remedy is contained within ICCPR art. 2(3); CERD art. 6; CAT art. 14; ICRMW art.

83; UDHR art 8.

1016 |nterviews NMI013; NMIOO0S.

1017(Beer Sheva') 450435-16 A.N. (minor) et al. v. The State of Israel.

1018 gection 5B(a)(1), The Civil Wrongs (State Liability) Law, 571952,

1019(Beer Sheva') 450435-16 A.N. (minor) et al. v. The State of Isragelragaph 134.

1020(Beer Sheva') 4504385-16 A.N. (minor) et al. v. The State of Istagd ar agr aph 69 (At here is
presumption that any military operation in enemy terr.i
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a claim?2! The Court nonetheless suggested alternative avenues for granting compensation
including internal mechanismsroin the enemy government, international judicial
mechanisms for inteBtate litigation, and administrative mechanisms subject to judicial
review in accordance with Israeli administrative law.

756. Theruling, and the law on which it is based, excludes Gazidaets from eligibility

for compensation under the law, without examining the harm itself. In doing so, Gazan

victims of violations are denied the main avenue
from Israel that is guaranteed to them undéernational lawThe Commission is unaware

of any alternative mechanism employed by Israel to compensate Palestinian victims for

damage caused unlawfully by the security forcHse importance of this ruling is thus

difficult to overstate. Even though its submission to the Supreme Court the Government

of | srael does not cl assi f ysupidhbat raBsfRawas oO6combat
enforcement, the thousands wounded in this context will be excluded from Israeli courts in

seeking compensation for thdifelong injuries if the view taken by th@ourt prevails.

757. Also in 2018, additional announced legal developments in Israel risked further
impeding the chances for those injured to receive financial support. The Government of Israel
announced new measungghholding Palestinian clearance tax revenue to an amount equal
to that of payments made by the Palestinian Authority to those injured or to the families of
those killed. Thegovernment also expressed its intention to increase the sum of withheld
funds n the light of the damage caused by incendiary kites and balloons to the crops of Israeli

farmers.
General conclusions on | sraelés investigations ir
758. | srael 6s record for investigatingisdeaths of Pz

dismal.Between 2011 and 2016, only 3.4% (32 out of 948) of the investigation files opened

by the MPCID regarding soldiersd suspected offen
led to indictment$%?2 Moreover, the investigative process into incideatising out of

Operation Protective Edge have fallen below international the standards, as set out above.

Though it is too early to assess the adequacy of investigations currently underway, and the

State of Israel still has time to open investigationg tloncerns of transparency,

independence, information collection, delay and narrow stapeddition to the exclusion

from judicial remedie$ provides little confidence that accountability for the deaths and

serious injuries in violation of IHL and IHRthat occurred in the context of the GMR will

be different.

C. Palestine

759. Inrecent years Palestine has acceded to a range of international treaties which require
it to uphold obligationsand to ensure accountability when its officials violate treaty
provisions. The treaties apply to the entire OPT and the Commission considers Hamas to be
obliged to respect, protect and fulfill human rights in light of its governileafunctions

10211t ysually relies more generally on the restrictive criteria texe part of an amendment to the

Civil Liability Law T that, for example, the damages occurred during military operations or that

witnesses failed to appear in colBeer Sheva') 450435-16 A.N. (minor) et al. v. The State of

Israel,paragraphs 134,143.Dec | ar ati on of the Gaza Strip as OEnemy T
Civil Wrongs (State Liaitity) Law, 57121952

1022yesh Din submission to the COI, pages1D
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in Gaza(as set out in the section on applicable law)Pa |l e st i netbesiCCRR ces si on
includes an obligation to investigate violations

Accountability mechanisms in the West Bank and Gaza Strip

760. Since 2007, security forces in the West Bank, including East Jerusalem, and Gaza are
governed respectively by the Palestinian Audtigoand Hamas along separate but parallel
lines1°2 Each security service has an internal mechanism for receiving complaints directly
from citizens and human rights organisations. The system is complex because the mandates,
roles and responsibilities of the& mechanisms within the different Palestinian institutions
often overlap. Consequently, there has reportedly been inefficient coordination between them
and poor outcomes in terms of accountabifi} The oversight mechanism in Palestine is

the IndependenCommission for Human Rights (ICHR), a statutory watchddgch was
foreseen in theBasic Law (provision 3). ICHR deas with human rights complaints
submitted by citizens. Its mandate reaches also to protests related to the GMR that took place
in the WesBank The Commission found that Palestiniavereinjured and itreated during

these protestgsee section on freedom of assembly in the West B&dgause it was
Palestinian security forces who policed them,ahhorities in the OPT bear responstili

to investigate that treatment and punish culpable parties, throughout the chain of command.

761. A range of internal mechanisms to handle complaints are available in the West Bank.

Mechanisms that exist within the executive i@ Directorate General of @plaints at the

Council of Ministers and the Complaints Unit at the Ministry of Interior. While in theory

there is coordination and cooperation between the two mechaf¥ritsis difficult to

ascertain what those coordination channels are in practice. nfamnal complaints

investigation mechanism also exists within the General Intelligence (Complaints

Department), and there are a number within the Palestinian Civil Police (the Inspector

General 6s Office, Bureau of Gnyiaed\Dmsapnarg and Human
Department, and the Department of Police Discipline).

762. The executive authorities and the security authorities do not appear to share important
information on complaints filed and cooperation between them appears weak. For example,
fi w h taenComplaints Unit at the Ministry of Interior receives a complaint against a member
of the security forces, it refers it to the commander of the force rather than to its internal
c o mp | ai'¥eThe Mimistry of nteriorappears to view the commandexther than the
complaints bureau, as primary means of communication on matters of discipline and
investigation within the security forces, a practice that undermines the independence required
for accountability within international standards. The procédsandling complaints risks
becoming tangled in bureaucracy as formal letters among agencies go through official
channels rather than a practice of direct information sharing and cooperation at the working
level. The investigation system becomes even ridfieult and less efficient in such a multi

player system.

763. There is also no regulated coordination between the ICHR and the executive
authorities or the security forceBractice seems to vary by agency. For example the ICHR
communicates with the Genéhatelligence through its legal department which in turn passes

1023 |nterview NMI015.

#Geneva Centre for the Democratic Co-HandlirglSysteth Ar med Fo
and Civilian Oversight of tpageb5Pal estinian Security Sec
1025 pjrectorate General of Complaint€ouncil of Ministers.

1026pCAF, page 5.
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complaints on to the Complaints Unit, while with the civil police the ICHR can work directly
with the Bureau of Grievances and Human Rigfts.

764. In Gaza, complaints about the conduct of ségdorces and police can be submitted
to oversight bodies in the Ministryf Interior or Security Department of the Police, or in
some cases to thdinistry of Justice

765. Few complaints filed through internal oversight mechanisms in Gaza or the West
Bank ae referred to criminal prosecution. This brings into question whether there is real
accountability for serious violations. In the West Bank, the Office of the Military Prosecution
is responsible for investigating and prosecuting crimes committed by meafiiesecurity
forces regardless of their rank. According to information submitted to the Commission, in
2018 judicial backing was given to the Palestinian authorities to consider the police in the
West Bank as a military institution rather than a awilione. As a consequence, police
officers accused of violations can only be tried in military courts, making it more difficult for
alleged victims of police abuse to access jusfit&-However, be ICHR also reported on a
case fAwhere a maQ@oursréferradtaenumbdr of Rditary dfficeastio the
Military Public Prosecution because they were suspected to torture defendants who were
brought befo®e the court. . .0

766. Playing a similar role in Gaza, the Military Prosecution there told the ICHR thi#t in
of 2016 not a single security force member had been held criminally accountable.

767. In addition to the above internal measures, external oversight is available through the
ICHR where victims can also direct their complaints. ICHR investigates theses caiin
where it finds potential wrongdoing, it intervenes with the relevant authority. In 2017, the
ICHR received 2656 complaints, 1551 from the West Bank and 1105 from Gaza, 72% of
which pertained to the security servié¢é¥.

768. It concluded that some of the cases were handled satisfactorily. While noting that
cooperation between the ICHR and security agencies is taking place, some security agencies
regularly ignore or provide only perfunctory responses to many compl&itfar example,

the ICHR observed mesponse rate in 2017 of more than 60% for West Basied security
agencies. Gazan authoritiesly responédto 16 of the 1210 letters sent, a meagre 1.3%
response rat¥32 While the Commissiomcknowledges the politicéével dispute between

the de fact@uthorities in Gaza and the Palestinian Authority, those differences do not justify
the paltry cooperation between Gdrased security services and the ICHIRe Commission

finds this failure unacceptable and recommenddéhfacto authorities tonmedidely rectify

it and start cooperating with the ICHR

Investigations into violations of freedom of assembly during the reporting period

769. As discussed in the sectiam freedom of assembly in the West Banfkthis report,
those protesting on 13 June wilidarity with the GMR- and also because they alleged that
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1027Executive Summary, 2017, Status of Human Rights in Palestifed@3ual Report, November 2018,

pages 4314. The ICHR acknowledged that some agencies appear to hiemaken disciplinary measure
against staff, but that we not reported back to ICHRea also, DCAF, page 5.

1028 Amnesty International, Human Rights in Palestine: Review of 2018 (February 2019); Interview KHI024.
1029|CHR, 239 Annual Report, (2018), page 20.

1030|CHR, 239 Annual Report, (2018), page 43.

1031|CHR, 239 Annual Report, (2018), page 44.

02 pjid, page 43, (Aln Gaza Strip, | CHR sent 1210
theretoodo).
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the PA had been complicit in the blockadeere allegedly met with excessive fof€&To
the Commi ssionds knowl edge, no investigations ha
of the PA securit forces against the protestadfé!

770.l n regard to the PAd&ds accountability responsibi
Strip, the PA has stated in the past, and repeated to the Commission in this context, that it is

unable to investigate allegaten agai nst Pal estinian armed groups i
ithasyettorest abl i sh uU%i fied control 0.

771. In relation to the 18 June 4it in the Al Saraya Square in Gaza, the excessive force

used was reportedly carried out by 50 security officenglaimclothes, linked with the de

facto authorities. To the Commissionbés knowl edge
relation to the behaviour of the security forces against the protestors.

772.0n the whole, the Commission found little information indicgtthat accountability
mechanisms within the West Bank or Gaza were functioning properly, nor did it find specific
cases where the conduct of the security officials had been adequately investigated. The
paucity of information and (presumably) action is smtior concern and shows a lack of
willingness of the relevant authorities to hold to account those responsible for violations.

773. | n assessing Palestinebds approach to accountahb
fact that it has been under prolongemtupation by Israel for over 50 years and is a place

where human rights norms are under significant thiglattions have not been held since

2006. In this environment, an active and critical media in the OPT plays an important role,

as does civil societyelements of which have voiced sharp criticisnPodsidenAbbas and

the PA%8 While the bravery of such human rights defenders should be applauded, it must

be accompanied by genuine and concrete accountability by civilian and military officials and

supeiors.

774. Palestine has acceded to international treaties and sees itself as part of the international
community. Together with the demands of that community come the obligations that the
Palestinian authorities must fulfil to their population to the extessible in light of the
occupation.Despite the findings of the UN Committee of Experts in 2010 concerning
investigationgnto violations allegedly committed by Palestinian actors before and after the
200809 hostilities!®®” there appears to be no real pegg on creating institutional
improvements to ensure accountability.

Third State obligations

775. In addition to the primary obligations for accountability that fall on Israel and
Palestine, third states also bear such obligations. High ContractingsRartiee Geneva
Conventions have undertaken O6to respect and ens.

1034|nterview KHI024.

1035Report of the IndependeCommission of Inquiry Established Pursuant to Human Rights Council
Resolution S21/1A/HRC/29/52 (24 June 2015). See also, UN Commission of Inquiry on the 2014 Gaza
Conflict, para. 653; Interview NMI015.

1038|nterview NMI017.

1037 As set out in A/THRC/12/48.
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circumstance$®® The grounds for triggering this obligation include deterring the

commission of any violation of the four treaties, though practice géndeals only with

grave instances, for example serious breaches of the Geneva Convé#itibins.obligation

has traditionally been understood to encompass a negative duty not to encourage, aid or assist

other parties to the Convention to commit violatiofi¥ States that substantially support a

party to a conflict have a heightened obligation. More recently, the ICRC has interpreted an

external component of the obligation on the assi s
IHL by all other state&?! This positive duty includes an obligation to prevent violations

when there is a foreseeable risk that they will be committed, and to prevent further violations

in the event they have already occurt®d.This requires all states that have ratified the

Convenions to use their influence to compel fellow State Parties to the Conventions that are

at the time involved in an armed conflict or occupatiarmether against states or nstate

actorsi to respect the Conventions (i.e., obligatienga omnes part¢sThe obligation holds
irrespective of the duty bearing statesd connecti
through its actions or proximity. Third states have a duty to take action to safeguard

compliance with the Conventions. The High Contracfagties are not responsible for a

possible failure of their efforts as long as they have done everything reasonably in their power

to bring the violations to an er#3Accordingly, the ICRC interprets Common Article 1 to

potentially involve a duty of duelijence.

776. This obligation has been repeatedly employed in the context of the conflict between
Israel and Palestin@*There are numerous pronouncements, including Security Council and
General Assembly resolutions, that appeal to High Contracting Parthes @onventions to
ensure respect by Israklthe Occupying Power for its obligations under the GCIV in
accordance with Article 1°The UN has cautioned its members in the context of the GMR

1038 common Article 1 is accepted to reflect customary international 184; Military and Paramilitary

Activities in and against Nicaragulitaragua v USH Judgment, 27 June 1986, at 14, para. 220;

ICJ, Legality of the Threat or Use of Nuclear Weapadbrsisory Opinion 8 July 1996, at 226, para. 79;

ICJ, Legal Consequences of the Construction of a Wall on the Occupied Palestinian Teftteigory

Opinion, 9 July 2004, para. 158.applies to both IACs and NIAC&J,Nicaragua v USAparas. 21020;

Henckaerts and DoswalBeck,Rule 139, at 495.

10391, wall Advisory Opinion para. 159

1040|cJ Nicaragua Case (1986) para. 2d6nckaerts and DoswaBleck, Rule 144, at 509.

10411CRC Updated Commentary on the First Geneva Convention, (2016) para. 154. Sk&Jalall

Advisory Opinion paras. 1560; Knut»® r mann and Jose Serralvo, O6Common Art
Conventions and the obligation to ptermatiea Reviewof er nati ona
the Red Cros86 (2014), 707, 723.

10422016Updated Commentary, above n 156, para. 165; Lindsey Cameron, Bruno Demeyekéariean

Henckaerts, Eve La Haye and Heike Niebergal c k ner , 6 The wupdated Commentary oI
Conventiori a new tool for generating respect for international hurma a r i a n Interaatoidgl 2 0 1 6 )

Review of the Red Crog209, 12156.

10432016 Updated Commentary, above n 156, Common Art. 1, phsa.

1044|nterview NMIOOS.

10455ee, e.g.UN SC Res. 681 (1990), UN Doc. S/RES/681, 20 December 1990; UN GA Res. 45/69, UN

Doc. A/RES/45/69, 6 December 1990;UN GA Res. 62/107, UN GA Res. E¥-6 (1999), A/Res/E]0/6,

9 February 1999JN GA Res. 58/97 (2003), A/RES/58/97, 17 December 2008GA Res 59/1223004),

UN Doc A/RES/59/12210 December 2004JN GA RES ES10/15 (2004), A/RES/ER0/15, 2 August

2004;UN Doc. A/RES/62/107, 17 December 2007; UN GA Res. 63/96, UN Doc. A/RES/63/96, 5

December 2008;)N GA Res. 64/10, (2009), A/RES/60/10, 1 December 2000GA Res. 68/81, UN Doc.

A/RES/68/81, 16 December 2013N GA Res. 68/ 82, UN Doc. A/RES/68/82, 16deenber 2013;

Goldstone Report, above n 28, para. 3I®uring Accountability in the OPT, above n 67, parast4iBee

also, Declarations dfonferences of High Contracting Parties to the Fourth Geneva Conventions of 15 July
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to ensure accountabilitys | f | srael wi | | effective stepsadimvestigatee di bl e and
and indeed, where it has congratulated its military forces for their use of force, then the

international community must fill the investigatory void to ensure respect for international

law. 1@

777. Upholding this obligation maynclude a range of measures such as withholding
financial and arms support that may contribute to the allegedly unlawful conduct, or
diplomatic intervention.

778. The underlying purpose of Common Article 1 is to encourage and generate greater

respect for IHL. Tis broader obligation for accountability strengthens the legal provisions

on the duty to investigate by extending the reac
liability for secondary violations. Prevention is embedded in the duty to ensure respukct;

the duty to ensure respect is a general principle that informs the implementation of IHL.

Therefore, in relation to the events along the Garpae High Contracting Parties to the

Geneva Convention should be mindful of their duty to ensure compliaiitte the

Convention.

International mechanisms

779. In January 2015, Palestine accepted the jurisdiction of the International Criminal
Court (61 CCbd) and the United Nations Secretary G
Statute, thereby making Palestithe 123 State Party to the ICThe declaration lodged by

Palestine accepted the jurisdiction of the | CC ov
Palestinian territory, i ncl u®inrthg saB@month,J er usal em,
afterte | CC Regi strar accepted Palestinebs declarati

for her consideration, the Office of the Prosecutor opened a preliminary examination of the
situation in Palestine, which is ongoing. The focus is alleged crimes cohimittee OPT

in order to reach a decision on whether there is a reasonable basis to proceed with an
investigation based on the Rome Statute critéffal herefore, although Israel is not a party

to the Rome Statute, the conduct alleged against it may bdredihit took place inside

the OPT.

780. In the context of the GMR in Gaza and the violence that ensuégrin2018, the
Prosecutor of the | CC o0bserineadgtuatiohsuthastfiev] i ol ence |
one prevailing in Gazacould constitt e cr i mes undetIn Mag 2080 me St at ut ed

1999, 5 December 2001, 17 Dedger 2014 relating tdhe Israeli Palestinian conflict; Matthias Lanz, Emilie

Max and Oliver Hoehne, &éThe Conference of High Contrac
December 2014 and the duty to ensure respect for international huraanitari a w6 ( Reports and Doc
(2014) 96 International Review of the Red Cross, 1115.

04%0f fice of the High Commissioner for Human Rights, 6U
Pal estinians near Gaza f ence;SegalsdGonfidentialisubsissoul3a,ty f or ce
page 101.

1047 Declaration lodged by the Government of Palestine under Art. 12(3) of the Statute, 31 December

2014; See al so, UNSG Depositary Notification of Palest
C.N.13.2015.TREATIESXVIII.10, 6 January 2015. The Rome Statute entered into force for

Palestine on 1 April 2015, pursuant to art. 126 of the Statute.

10485ee ICCOTP, Policy Paper on Preliminary Examinations, November 2013, para. 76; See also,

Office of the Prosecutor, Repoda the Preliminary Examination Activities, 2015 and 2016.

09 cCc, o6Statement of the Prosecutor of the Internation
the worsening situation in Gazad, 8 April 2018; See al
Preliminary Examination Activities 20186, para. 283.

223



A/HRC/40/CRP.2

Palestine submitted a referral pursuant to article 14 of the Rome Sgpeeddically

requesting the Prosecutor to investigate past, ongoing and future crimes wit@im the t 6 s
jurisdicti onmes invohdny undrdensgand fiuGlawiful attacks on civilians,

including through excessive use of force and unlawful killings of Palestinians, including
demonstrators exer ci%TheRyosdcutos acknowledggdhréceigtaf pr ot est .
the referral and ated that she is continuing with her preliminary examination into the

situation in order to determine whether the criteria for opening an investigation at®met.

In her Report on Preliminary Examination Activities 2018, the Prosecutor discussed the

protess, stating their relevance to her preliminary examinatiem

drhe Office has gathered information regarding other crimes allegedly committed by
both sides in relation to the violence that has occurred in the context of the protests
held along the IsraeGaz border since 30 March 2018. These and any other alleged
crimes that may occur require further assessméit

78l. I n accordance with the principle of compl emen
assessment will be the existing domestic mechanisms, and wttettstate authorities have

properly conducted investigations into alleged violations of international law in the context

of the GMR.

F. Conclusion on accountability

782. Since the end of Marchintii 31 December 2018ver 6106 Palesinians who
participatedn the GMR along theseparation fencevereshot, with 183 killedDuring that

same period, smaller scale demonstrations in the West Bank and inside the Gaza Strip were
violently dispersedThe conduct ofsrael, the Palestinian Authorigndthe Gazadle facto
authorities difer in severity insofar as thegonduct has allegedly violated different aspects

of international law. Nonetheless all are obliged to investigate the allegations of unlawful
conduct by their security forces, and to do so in a managrctmplies with international
standards. A review of the investigative mechanisms of these parties does not give grounds
for confidence that has or will happen.

XVIII . ldentification of those responsible

783. The Commission was mandated to identify thoseeiémed responsible for the
violations it refers to in the present reportddiesso by placing the relevant information in a
confidential file to be handed over to the United Nations High Commissioner for Human
Rights. The Commissiomuthorizesthe High @mmissioner to provide access to that
information to the International Criminal Court and national authorities that are conducting
credible investigations for the purposes of ensuring accountability for crimes and other
serious violations committed in thisontext, establishing the truth about violations or
implementing United Nationsiandated targeted sanctions against particular individuals or
institutions responsible for the crimes and violation set out here. The Commisgigests

the High Commissiondp grant access only to the extent that withesses or other sources of
information concerned have given their informed consent and that any protection concerns
are duly addressed.

100The State of Palestine, fAReferral by the State of Pa
Rome Statut eo, -1BG15Ref;, Moskddthedeferral Bcidses on the settlements in
the OTP, but also other alleged crimes.

1 cCc, 6Statement by I CC Prosecutor, Mrs Fatou Bensoud
22 May 2018.

102The Office of the Prosecutor, OReport on Preliminary
266.

1053 |pid, para. 275.
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784. Inside this dossier are references to relevant military and civilian stesdtulsrael
whichbear primary responsibility for the conduct of the security forces and their use of lethal
force on Palestinians attending the GMR. Responsibility also lies with those who fail to
conduct investigations that meet international standartds the deaths and injuries in
violation of IHRL and IHL as alleged in this repofts noted, individuals who committed

the violations directly, or who aided or ordered them to be committed, are also responsible.

785. The Palestinian Authority and the Gaza €hcto authoritiedear responsibility for
failing to uphold the right to peaceful assembiyconnection with the demonstrations in
Ramallah and inside the Gaza Sirfp which the Commission inquiredo the extenthey
fail to conduct investigationsiio the conduct ofheir respectivesecurityforcesin their
dealing with thesedemonstrationsand fail to hold those responsible to accotimty also
carry responsibility

786. The de facto authorities in Gaza beaditionalresponsibility for not havingaken
sufficient measures against those launching indiscriminate, incendiary kites and balloons into
Israel.

X1X. Individual criminal responsibility

787. Certain violations of international law attract individual criminal responsibility and
are prosecutable imoth domestic and international courts.

788. During armed conflict or occupation, international humanitarian law prohibits, inter
alia, wilful killing and wilfully causing great suffering. Unless undertaken lawfully in-self
defence, intentionally killing a alian not directly participating in hostilities is a war crime.

The Commissiorfound reasonable grounds to believe that individual members of the Israeli
security forces, in the course of their response to the demonstrations, killed and gravely
injured cvilians who were neither directly participating in hostilities nor posing an imminent
threat.

789. If committed in the context of a widespread or systematic attack directed against a

civilian population pursuant to or in furtherance of a State or organizapotiaey, serious

human rights violations may also constitute crin
i nhumane actso that cause great suffering or ser.|
course of the investigation, ti@mmissiorfound seriousiuman rights violations that may

constitute crimes against humanity.

790. Civilian and military leaders bear responsibility for international crimes they commit

directly, but also as commanders where they exert effective control over subordinates, knew

orsho d have known about subordinatesdé cri mes, an
commission or to submit them for investigation and prosecution.

791. TheCommissions aware of an ongoing preliminary examination by the International
Criminal Court of alleged ames committed in the Occupied Palestinian Territory, including

East Jerusalem, since 13 June 2014, and requests the High Commissioner to refer the present
report and relevant information upon which it is based to the Office of the Prosecutor.
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XX. Recomnendations

A. Realization of the human rights of civilians on both sides

792. The Commission calls upon all duty bearers to implement fully previous
recommendations made by United Nations human rights and fadtnding bodies. It also
calls upon States Members fothe United Nations to promote compliance with human
rights obligations and to ensure respect for international humanitarian law in the
Occupied Palestinian Territory and Israel, in accordance with article 1 common to the
Geneva Conventions.

B. Prevention of future violations during demonstrations and protection of
civilians on both sides

793. The Commission recommends that the Government of Israel:

(@) Refrain from using lethal force against civilians, including children,
journalists, health workers and pesons with disabilities, who pose no imminent
threat to life;

(b)  Ensure that the rules of engagement:

0] Do not authorize | ethal force
and ensure that the rules permit such force only as a last resort, where the
person targeted poses an imminent threat to life or directly participates in
hostilities;

(i) Prohibit targeting persons based solely on their actual or alleged
affiliation to any group, rather than their conduct.

794. The Commission recommends that the de faotauthorities in Gaza stop the use
of incendiary kites and balloons.

795. The Commission also recommends that the Palestinian Authority and the de
facto authorities in Gaza ensure that their respective security agencies respect freedom
of assembly and refrainfrom excessive use of force when policing demonstrations in the
West Bank and inside Gaza; that they support and facilitate the work of the ICHR in
this respect and hold those responsible to account.

796. The Commission recommends that States Members of the ited Nations
employ every means to prevent further use of lethal force against civilians at
demonstrations, including by demarches and by ensuring protective monitoring of the
demonstrations by independent entities (United Nations entities or nednited
Nations).

C. Ensuring access to medical services and the fulfilment of the right to
health of injured persons

797. The Commissionrecommends that the Government of Israel:
(@) Lift the blockade on Gaza with immediate effect;

(b)  Ensure that all those injured at demonstrations are permitted prompt
access to hospitals elsewhere in the Occupied Palestinian Territory, in Israel or
abroad;

(c) Ensure timely access of medical and all other humanitarian workers to
Gaza, including to provide treatment to those injued in the context of
demonstrations;
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(d)  Ensure efficient coordination for entry of medical items and equipment
into Gaza, and remove the prohibition of entry applied to items with legitimate
protective and medical uses, including carbon fibre componentgor the
treatment of limb injuries.

798. The Commission recommends that the de facto authorities in Gaza and the
Palestinian Authority ensure timely and efficient coordination for the entry of medical
supplies and equipment into Gaza.

799. The Commissionrecommendsthat States Members of the United Nations and
civil society support the healthcare system in Gaza, particularly with the resources
necessary to treat injuries incurred at the protests

Ensuring accountability and reparations for violations committed

800. The Commissionrecommends that the Government of Israel:

(&) Investigate promptly, impartially and independently every protestrelated

killing and injury in accordance with international standards, to determine

whether war crimes or crimes against humani have been committed with a
view to holding those found to be responsible accountable;

(b)  In accordance with General Assembly esolution 60/147, ensure prompt,
adequate and effective remedies for those killed or injured unlawfully, including
timely rehabilitation, compensation, satisfaction and guarantees of nen
repetition;

(c)  Amend the law on civil liability to provide a remedy to Gazans through
Israeli courts for breaches of international human rights law or international
humanitarian law by the Israeli security forces.

801. The Commissionrecommends that the United Nations High Commissioner for
Human Rights manage the dossiers on alleged perpetrators, to be provided to national
and international justice mechanisms, including the International Criminal Gourt,
undertaking credible and independent investigations into alleged international crimes
and violations.

802. The Commission recommends that States Members of the United Nations
consider imposing individual sanctions, such as a travel ban or an assets freenethose
identified by the Commissionas responsibldor violations.

803. The Commission recommends that States parties to the Geneva Conventions
and/or to the Rome Statute carry out their duty to exercise criminal jurisdiction and
arrest persons alleged to ave committed, or who ordered to have committed, the
international crimes described in the present report, and either to try or to extradite
them.
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Annexes

A. Correspondence

TRITED NATIONS INDEFENDENT COMMISSION OF INOUIRY ON THE 208 MIOTESTS

IN THE OCCUPIED PALESTINIAN TERRITORY
PALALS DES MATICMY « 1211 GENEY A 10, SWITZERLAMD

o TIEL: 460 2E 91T G50 = Pa= 41 22007 000 » E-MIAIL: COMIP Theorkestuiolithin o

REFERENCE: oomopraniansors 7 September 2018

228

Excellency,

We have the honour to address you in our capacity as Commissioners of the United
Nations Independent Commission of lnguiry on the 2018 profests in the Cucupied Palestinian
Territory. We were appointed by the Prasident of the Human Rights Council, Hiz Excellency
Ambassador Vojislay Suc, on 25 July 2018, )

We would like to request your Government to provide us (Commissioners as well as the
staff members of its Secretariat), access (o Lsrael.

In order to implgment cur mandate, we would need to visit Israel and to have access via
Israel to the Gaza strip, East Jerusalem and the West Bank. Given the limited timeframe and the
request by the Human Rights Council that we report in March 2019, we would wish to travel to the
vegion for several weeks during October, November and December,

Tn accordance with our mandate, we are investigating any alleged violations and abuscs of
international humanitarian law and international human dghts law in the context of the larpe-seale

protests that began on 30 March 2018,

Specifically, we would request vour cooperation in travelling to Israel and visiting its
terrilory in order lo investigate alleged rocket or mortar attacks emanafing from Gaza, and the vse
of incendiary devices, as well as to meet with civilian and military officials in the Government of
Israe] able to provide us with information about such attacks as well as about activities of the
Government of Tsrael in the Gaze strip and the West Bank relevant to our mandate, In addition, we
sock your assistance in facilitating access so as 1o conduct our work in the Gaza strip and the West
Bank.

Her Excellency

Mz, Aviva Raz Shechter

Ambassador Extracrdinary and Plemipotentiary

Permanent Representetive of Tsrael

tov the United Mations and other International Organizations at Geneva
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We also take this opportunity to inform you that we will be sending .sn&pmt'ely a request for
a meeting with Your Excellency in order to further discuss the work of the Commission. We will
be in Geneva between 17-24 September should a meeting with you be possible and convenient.

Please aceept, Fxcellency, the assurances of our highest consideration.

" Sara Hossain Kaari Betty Murungi
Commissioners

United Nations Independent Commission on Inquiry
on the 2018 protests in the ied Palestinian Territory
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REFERENCE:

UNITED NATIONS

UNITED NATIONS INDEPENDENT COMMISSION ©OF INQUIRY ON THE 2018 PROTESTS

IN THE OCCUPIED PALESTINIAN TERRITORY
PALAIS DES NATIONS « 1211 GENEVA 10, SWITZERLAND

* TEL: 445 22917 9542 + FAX: +41 22917 S « E-MAIL: COIOP Tprotestsimobche ccg

COIOPT201831/2018 18 October 2018

Excellency,

I have the honour to address you in my capacity as Chair of the United Nations
Independent Commission of Inquiry on the 2018 protests in the Occupied Palestinian Territory,
established by Human Rights Council resolution S-28/1. | was appointed by the President of the
Human Rights Council, His Excellency Ambassador Viojislav Suc, on 20 September 2018.

I wish to refer to the letter sent on 19 September 2018 by my fellow Commissioners, Ms.
Sara Hossain and Ms. Kaari Betty Murungi, seeking the valuable cooperation of the Government of
Israel in facilitating the travel of the Commission of Inquiry to Isracl and to have access via Israel
to the Gaza strip, East Jerusalem and the West Bank.

Specifically, as mentioned then, we would request your cooperation in travelling to Israel
and visiting its territory in order to investigate alleged rocket or mortar attacks emanating from
Gaza, and the use of incendiary devices, as well as to meet with civilian and military officials in the
Government of Israel able to provide us with information about such attacks as well as about
activities of the Government of Israel in the Gaza strip and the West Bank relevant to our mandate.
In addition, we seek your assistance in facilitating access so as to conduct our work in the Gaza
strip and the West Bank.

In accordance with our mandate, we are investigating alleged violations and abuses of
international humanitarian law and international human rights law in the context of the large-scale
protests that began on 30 March 2018. Given the limited timeframe and the request by the Human
Rights Council that we report in March 2019, we would wish to travel to the region for several
weceks during October, November and December.

1 would kindly ask you to confirm whether such access could be granted. A detailed list of
the members of the delegation will then immediately be sent to you, to allow sufficient time to
complete the visa requirements and make other necessary arrangements. I would be grateful for a
reply by 31 October.,

Please accept, Excellency, the assumwiof my highest cci_d;ation.

Santiago,Canton

ir
United Nations Independent Commission of Inquiry
on the 2018 protests in the Occupied Palestinian Territory

Her Excellency

Ms. Aviva Raz Shechter

Ambassador Extraordinary and Plenipotentiary

Permanent Representative of Israel

to the United Nations and other International Organizations at Geneva
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UNITED NATIONS INDEPENDENT COMMISSION OF INQUIRY ON THE 2018 PROTESTS

IN THE OCCUPIED PALESTINIAN TERRITORY
PALAIS DES NATIONS » 1211 GENEVA 10, SWITZERLAND

* TEL: +41 22 917 9542 « FAX: +41 22 917 9008 » E-MAIL: COIOFTprotestastiobichr org » WEB: waw obichir org cokptpmiests

REFERENCE:  COIOPT2018782018 19 November 2018

Excellency,

We are writing in reference to our previous letters of 19 September and 18 October
respectively, seeking the valuable cooperation of the Government of Israel in facilitating
access of the United Nations Independent Commission of Inquiry on the 2018 protests in the
Occupied Palestinian Territory (OPT) to Israel, and through Israel also to the Gaza Strip and
the West Bank, including East Jerusalem.

While we have not yet received a response to these requests for access, we are writing
again to emphasise the great benefit it will be for the Commission to have access to Isracl and
the OPT. Meanwhile, in order to be able to fulfil our mandate, we are continuing to
investigate remotely. We would like to reiterate, howewer, that the Commission’s preferred
option would be to gain access to both Israel and (through Israel) also to the Gaza Strip and
the West Bank, including East Jerusalem, as set out in our previous letters.

The Commission is required to submit its report carly next year, and is thus working
under a tight timeline. So while awaiting your response on access, in order to gather relevant
information, we are attaching a series of questions, based on information collected so far. We
would greatly appreciate your response to these questions, preferably by 2 December.

Please accept, Excellency, the assurances of our highest consideration.

Sincerely yours,

. (‘ :
\ \l\«\ k—;‘ C 7 Y T:—\TW7’1"‘"“

Mr. Santi&go Canton Ms. Sara Hossain Ms, Kaari Betty Murungi

Commissioners
United Nations Independent Commission on Inquiry
on the 2018 protests in the Occupied Palestinian Territory

Her Excellency

Ms. Aviva Raz Shechter

Ambassador Extraordinary and Plenipotentiary,

Permanent Representative of Israel

to the United Nations and other International Organizations at Geneva
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UIRITED MATIONS
UNITED NATIONS INDEPENDENT COMMISSION OF INQUIRY ON THE 2018 PROTESTS

IN THE QCCUPIED PALESTINIAN TERRITORY
FALALS DDES MATHING + 1211 GENEVA 10, SWITZERLAMD

= TEL: +41 22 GI?G!-.IQ = BAX(: =41 22 917 900 « E-MAIL QOO P Tgeoiesisifichehr ong = E-MAIL : www pbobr orgoigpigenizsts

The United Nations Independent Commission of Inguiry on the 2018 protests in the Occupied
Palestinian Territory (hereinafter the Commission) would appreciate receiving information from
the Government of Israel with regard to the situation in the Gaza Strip and neighbouring areas in
Israel since 30 March 2018 until today, in the context of the large-scale protests’! ongoing since
that date, in accordance with its mandate. While the Commission understands that some of the
information requested relates to sensitive security information, we would greatly appreciate any
information possible on these matters to aide in our task of undertaking a comprehensive inquiry.
In particular, the Commission would appreciate receiving:

1

An afficial translation into English of the Judgment of the Israeli Supreme Court
dated 24 May 2018 on the Rules of Engagement case relevant to the events at the
security fence. .
An official translation into English of the Submission of the Government of Israel to
the Israeli Supreme Court in that same case.
A copy of the Rules of Engagement under which the security forces at the security
fence were operating.
Information and supporting materials on the number of times the security fence
was breached since 30 March 2018, the (approximate) number of individuals who
crassed, the date and location, and any damage or injury caused.
Information with supporting materials on any military actions attempted by armed
groups emanating from Gaza, linked to the protests.
Information and supporting materials on injuries caused to persons within Israel
and damage inflicted, including damage to property inside Israel, in the period of
the Commission’s mandate, by:

a. Rockets fired at Israel emanating from Gaza since 30 March 2018.

b. Mortars, grenades and incendiary devices emanating from Gaza.

c. Any other manner of attacks emanating from Gaza during the relevant

period.

Information with supporting materials on all casualties among Israeli security forces,
including 1DF and border police,
Information concerning operational planning in the lead up to the events beginning
30 March 2018 at the security fence with Gaza, including information on lsrael’s
force composition and their role (and training) in crowd/riot control operations.
Information regarding specific measures taken to minimize harm to civilians or
damage to civilian property during the use of force/live fire and other action to
minimize harm undertaken in the context of the protests.

' The use of ‘protests’, ‘protestors’, ‘demonstrators”, or ‘demonstrations” Is Inked to terminclogy in the
Cemmission’s mandate and does nat reflect determinations about the legal qualification of any Individual or

party.
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10.
11.

12.

13.

14,

15.

1

Information and materials on the individuals who were shot (whether killed or
injurad) that in your assessment justifies their having been targeted, including
information on the threat posed by the person targeted.

Information on the reasons supporting.the use of live ammunition, and on the type
of live ammunition used.

Information and supporting materials (video, photo, satellite, eye-witnesses, etc.)
concerning the protestors’ use of means and methods that would gualify under IHL
as ‘Direct Participation in Hostilities’ or other grounds for loss of the presumption of
civilian protection from attack — including information and supporting materials on
any presence of armed elements among or behind the protestors.

Information about any investigations carried out by Israeli government entities into
the conduct of security forces invalved in responding to the protests at the security
fence, including their scope, compaosition — including a description of structural
guarantees of independence and impartiality - powers, mandate, and any reporting
or conclusions. In this regard, please provide information about the investigative
process currently undertaken by the 1DF into incidents of fatalities and injuries
arising out of the protests along the Gaza border since 30 March, including more
specifically about

a. (i) the status and purpose of the internal probe headed by IDF Brigadier
General Motti Baruch that examined 153 cases of fatalities between 30
March and 14 July; including that of journalist Yaser Murtaja.

b, (i) cases currently under consideration by the Fact-Finding Assessment
Mechanism (according to the Supreme Court judgment, para 63, certain
events have been referred for clarification and according to publicly available
sources two incidents concerning the deaths of minors Bilal Mustafa Khafajo
and Ahmaod Abu Tyour are being examined); and

€. (iii) eriminal investigations opened (according to publicly available sources
three incidents concerning the deaths of Abed Mobi, minor Othman Hellis and
medic Rozan Al-Najjar are being investigated). '

Information regarding maasures taken to implement recommendations made with
respect to accountability by previous Commissions of Inguiry.

Information on what remedies are available to Palestinians who were hurt by the
IDF, in particular in light of the ‘combat action” and ‘resident of enemy territory”
waiver in Israeli tort laws (where it has been decided that soldiers acted, or may
have acted, in violation of the Rules of Engagement).

While the Commission has not yet had access to an official translation into English of the
(i) Judgment of the Israeli Supreme Court, dated 24 May 2018 on the Rules of Engagement
case relevant to the events at the security fence or the (ii) submission of the Government
of Israel to the Israeli Supreme Court in that same case, on the basis of the Commission's
own informal translations thereof, the Commission would kindly request to recelve the
following information which Is related to the content of the judgment as well as the
submission:

The submission indicates that the “Return Committee” developed a plan of action
which aims at reaching a maximum number of targets in order to infiltrate into lsrael
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and to harm its security forces (para 10). Can the Commission receive a copy of or
information about the said plan?

The submission indicates that Hamas sought military advantage from a possible
breach of the security barrier, in a manner that would have helped terrorists to
infiltrate into Israel. For this purpose, a significant number of the participants in the
violent incidents and of the casualties were Hamas operatives, including its military
structures, and they were sent to disrupt order and security and were instructed to
incite the crowd, to encourage its progress toward Israel's territory in order to
breach the security barrier and carry out terrorist attacks (para 23). Can the
Commission receive more information/evidence concerning this?

. The submission describes the existing Gaza fence (para 13-14). Can the Commission

receive more detailed information (including photographs) of the fence
arrangements along the 5trip, and in particular those adjacent to each of the five
protest sites?

. The submission (para 3 of the affidavit annexed to the submission dated 16 May

2018) as well as the Supreme Court judgment (judgment para 14) refers to live fire *
having been opened at Israeli soldiers, on 11 May and on 14 May; that some rioters
carried weapons; and that weapons were seized from some of the rioters (para 22 of
the submission). Can the Commission receive more information about these
incidents, including their precise location and timing?

. The submission and the judgment also refer to explosive devices and grenades

being thrown at the IDF forces. Can the Commission receive more information about
the precise nature of these explosive devices? '

. The judgment [para 54) refers to a memo of 16 May, taken from the affidavit of Maj.

Gen. Nitzan Alon, according to which dozens of those killed in the events of 14 May

. were activists from the military arm of Hamas and Islamic Jihad. Can we receive that

memao (or further information concerning this)?

. The submission (para 44) indicates that the Rules of Engagement would permit,

under certain conditions, the precise shooting at the legs of a “main rioter” ora
“main inciter.” Can the Commission be provided with an explanation of the criteria
for those considered, in practice, a ‘main rioter’ or a ‘main inciter'? Please also
explain the process of the approval of live fire against these persons, including the
level at which the final decision to fire is taken.

. The judgment refers to measurestaken and lessons learnt since 30 March 2018 in

order to minimize civilian casualties (para 63). Can the Commission be provided with
this information?

While the Supreme Court judgment does not provide details regarding the identity
of activists and primary inciters, or the nature of their acts and affiliations (as
indicated in para 62); the Commission would find such information very helpful in
order to more fully understand Israel’s position in its submission ta the Court.

l. Correspondencei Egypt
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UNITED NATIONS.
sITED NATIONS INDEPENDENT COMMISSION OF INQUTRY ON THE 2013 PROTESTS

™ THE QCCUPIED PALESTINIAN TERRITORY
PALALS [HES MATIDNS « 1211 GENEVA 10, SWITZERLAND

+TEL: 41 22§17 3542 = FAK: +41 32917 9008 = B-MAIL: CORIF Tpeoteata el iy

REFERENCE: - orprao18/26201 8 19 September 2018

Excellency,

We have the henour to address you it our capacity as Commissioners of the United
Mationg Tndependent Commission of Inguiry on the 2018 protests in the Oceupied Palestinian
Territary, established by Human Rights Council resclution 5-28/1. We were appointed by the
President of the Human Rights Council, His E:r.ceﬂency Ambassador Vojislay a.m. on 25 July
2018,

In order to implement our mandate, it is imperative to meet with victims and witnesses and
to visit locations where incidents that ere relevant to our mandale may have taken place. We are
therefors secking torvisit the Gaza strip, East Jernsalem, the West Bank and laracl.

Given the limited timeframe and the reguest by the Human Rights Council that we repont
in March 2019, we infend to travel to the region during October and MNovember. As we have not yet
received a response to our request for access to the Tsrachi authoritics, the Commission would very
much appreciate receiving the valuable support of the Government of Egypt in facllltatmg tha
delegation’s travel to Gara through the Rafah crossing,

We would intend to travel to Gaza for 1060 15 days during sither the period of 1-19
October or 19-30 Mavember. The delegation would be composed of the Commissioners and wonld
be accompanicd by six to eight staff of the Secretariat..

A detailed list of the members of the delegation will be sent 1o you ahead of the mission to
allow sufficient time to complete the visa requirements and make any other necessary :
arrangemeanls. '

Please accept, Excellency, the assurances of our highest consideration.

(gb- Jrl'v;'&-ﬁ-"ﬁ"ﬁ

Sara Hoszsain Kaari Betty Murungi

Commizsioners
United Mations ndependent Clommission on Inguiry -
om the 2018 profests in the Occupied Palestinian Territory

His Excellency

Mr. Alaa Youssef

Ambassador

Permancnt Fepresentativa

of the Arab Republic of Egvpt

to the United Mations and other Intervational Organieations al Geneva
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UMITED MATIONS
UNITED NATIONS INDEPENDENT COMMISSION OF INQUIRY ON THE 2018 FROTESTS

% THE DCCUPIED PALESTINIAN TERRITORY
PALALS DES NATIONS « 1211 GENEV A 10, SWITZERLAND

< TEL: 441 22917 9542 « FAX: &1 22017 9008 « E-MAIL: COMW Tprefestsfichchr.ong

COIETH0 8302018 17 October 2018

Excellency,

I have the honour to address vou in my capacity as Chair of the United MNations
Independent Commission of Inquiry on the 2018 protests in the Occupied Palestinian Territory,
established by Human Rights Council resolution 5-28/1. T was appointed by the President of the
Human Rights Council, His Excellency Ambassador Vojislav Suc, on 20 September 2018,

I wish to refer 1o the letter sent on 19 September 2018 by my fellow Commissioners, Ms.
Sara Hossain and Ms. Kaari Betty Murnungi, seeking the valuable support of the Government of
Egypt in fecilitating the travel of the Commission of Inguiry to Gaza through the Rafah crossing,

As mentioned, we would intend to travel to Gaza for 10-15 days during October,
MWovember or early December 2018, The delegation would be composed of the Commissioners and
would be accompanied by six to cight staff of the Secretariat,

The mandate of the Commission of Inquiry, as expressed in Human Rights Council
resolution 5-28/1 that you kindly supporied, is clearly set out in operational paragraph 5 and makes
clear that the focus of the inguiry is to investigate all alleged violations and abuses of intermational
humanitarian law and international human rights law in the Occupied Palestinian Territory (OPT),
including East Jerusalem, particularly in the occupied Gaza Strip, in the context of the military
assaults on the large-scale civilian protests that began on 30 March 201 8. The mandate does not
extend to the territory of Egypt.

In order to implement our mandate, it is important to meet with vietims and witnesses and
toy visil locations in Gaza where incidents that are relevant to our mandate may have taken place. In
the recent past, delegations of the United Nations received excellent support from the Government
of Egypt, for instance in Juns 2009, in July 2009 and inn July 2011, when travelling to Gaza through
Rafah.

I would kKindly ask you to confimm whether aceess could be granted. A detailed list of the
members of the delegation will then immediately be sent to you, two weeks ahead of the mission,
to allow sufficient time to complete the visa requirements and make any other arranpements. [
wiould be grateful for a reply by 31 October.

Please accept, Excellency, the assurances of my highest consideration.

oy
g‘ﬁa ki

United Mations Independgnt Commission of Ingquiry
on the 2018 protests in the Mecupied Palestinian Territory

His Excellency

Mr. Alaa Youssef

Ambassador

Permanent Representative of the Arab Republic of Egypt

to the United Mations and other International Organizations ai Geneva
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UNITED NATIONS

UNITED NATIONS INDEPENDENT COMMISSION OF INQUIRY ON THE 2018 PROTESTS

IN THE OCCUPIED PALESTINIAN TERRITORY
PALAIS DES NATIONS « 1211 GENEVA 10, SWITZERLAND

* TEL: +41 22 917 9542 » FAX: +41 22 917 9008 = E-MAIL: COIOP Tprotedaucolibr ong « WEB - wiver obeliror Soiopipaotess

REFERENCE: COIOPT2018/34/2018 3 December 2018
Excellency,

We are writing in reference to our previous letters of 19 September 2018 and 17 October
2018 respectively, seeking the valuable cooperation of the Government of Egypt in facilitating the
travel of the United Nations Independent Commission of Inquiry on the 2018 protests in the
Occupicd Palestinian Territory to Gaza through the Rafah crossing.

We wish to inform you that the Commission has addressed requests for such access to the
Government of Israel, including on 7 September 2018 and on 18 October 2018, The Commission
requested the Government of Isracl to respond by 31 October. As of today, the Government of
Israel has not responded.

In light of the above, the Commission would like to reiterate our request to the Government
of Egypt to facilitate our access to Gaza through the Rafah crossing, so as to mect with victims and
witnesses and to visit locations in Gaza where incidents that are relevant to- our mandate may have
taken place. The mandate of the Commission of Inquiry, as expressed in Human Rights Council
resolution S-28/1 that you kindly supported, is clearly set out in operational paragraph 5 and makes
clear that the focus of the inquiry is to investigate all alleged violations and abuses of international
humanitarian law and intemational human rights law in the Occupied Palestinian Territory (OPT),
including East Jerusalem, particularly in the occupied Gaza Strip, in the context of the military
assaults on the large-scale civilian protests that began on 30 March 2018. The mandate does not
extend (o the territory of Egypt. :

We would intend to travel to Gaza for 10-15 days during December 2018 or early January
2019. The delegation would be composed of the Commissioners and six to eight staff of the
Secretariat,

We would kindly ask you to confirm whether access could be granted. A detailed list of the
members of the delegation will then immediately be sent to you, two weeks ahead of the mission,
to allow sufficient time to complete the visa requirements and make any other arrangements. We
would be grateful for a reply by 15 December.

Please accept, Excellency, the assurances of our highest consideration.

.

Mr. Santiago Canton Ms. Sara Hossain Ms. Kaari Betty Murungi

%

}
P |

Commissioners
United Nations Independent Commission on Inquiry
on the 2018 protests in the Occupied Palestinian Territory

His Excellency

Mr. Alaa Youssef, Ambassador

Permanent Representative of the Arab Republic of Egypt

to the United Nations and other International Organizations at Geneva
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Permanent Mission of the Arab Republic of Egypt o i Al s Ay ppand Aailall Ll
. g Al Byl dalanag Faseall 481 s
to the United Nations Office, the WIO A :
: e laladly
&lInternational Organisations i
in Geneva

CHAN.2018.283

The Permanent Mission of the Arab Republic of Egypt to the United
Nations. the World Trade Organization, and Other International Organizations in
Geneva presents its compliments to the United Nations Independent Commission
of Inquiry on the 2018 Protests in the Occupied Palestinian Territory; and with
reference to its letters dated September 19", October 17™ and December 3™ 2018,
requesting the cooperation of the Government of the Arab Republic of Egypt in
facilitating your travel to Gaza through the Rafah crossing, has the honor to inform
the Commission that the Government of Egypt has approved its request to facilitate
its travel to Gaza through the Rafah crossing.

In light of the abovementioned, the Government of Egypt would appreciate
if it could be provided with exact proposed dates for the travel of the Commission
and a detailed list of the members of the delegation, including a copy of their
passports. in order to complete the needed arrangements for their travel as soon as
possible.

The Permanent Mission of the Arab Republic of Egypt to the United Nations,
the World Trade Organization, and Other International Organizations in Geneva avails
itself of this opportunity to renew to the United Nations Independent Commission of
Inquiry on the 2018 Protests in the Occupied Palestinian Territory, the assurances of its
highest consideration.

/4 Geneva, 20 December 2018

. G“K‘Wa}

United Nations Independent Commission of Inquiry on the 2018 Protests in the Occupied
Palestinian Territory
Fax: +41-22 917 9008

PERMANENT MISSION OF THE ARAB REPUBLIC OF EGYPT
TO THE UNITED NATIONS OFFICE, the WTO & OTTTER INTERNATIONAL ORGANIZATIONS IN GENEVA
261 ROUTE DE LAUSANNE, 1262 - CHAMBESY
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UNITED NATIONS

UNITED NATIONS INDEPENDENT COMMISSION OF INQUIRY ON THE 2018 PROTESTS

IN THE OCCUPIED PALESTINIAN TERRITORY
PALAIS DES NATIONS » 1211 GENEVA 10, SWITZERLAND

< TEL: +41 22917 9542 « FAX: +41 22 917 9008 » E-MAIL: CONPTpeotestsiohchr.ong

REFERENCE: COIOPT2018922018

The Secretariat of the United Nations Independent Commission of Inquiry on the 2018
protests in the Occupied Palestinian Territory presents its compliments to the Permanent Mission of
Egypt to the United Nations and other International Organizations at Geneva.

The Secretariat has the honour to refer to your note verbale of 20 December concemning the
Government of Egypt’s approval of the request to facilitate the Commission’s travel to Gaza
through Rafah.

As requested, the Secretariat wishes to inform that the Commission intends to travel to
Gaza through Cairo and Rafah for a period of 10-15 days during the time period 1-17 January
2019, as per the attached preliminary agenda. The delegation would be composed of the three
Commissioners (Mr. Santiago Canton, Ms. Kaari Betty Murungi and Ms. Sara Hossain) and five
members of the Secretariat, for a total delegation of eight persons. The five members of the
Secretariat will be selected from among the following sewen stafT members:

o

e

=

Copies of all UN Certificates, UN Laissez-Passer and national passports are attached to this
note.

In light of the important role played by Egypt in facilitating both the establishment and the
implementation of the Commission of Inquiry’s mandate, we would be grateful if a meeting with
the Ministry of Foreign Affairs of Egypt could be arranged for an exchange of views relevant to the
mandate of the Commission; and with other Egyptian officials who may have information of
relevance to the Commission’s mandate and work.

The Commission would propose for the above meetings to take place in Cairo on the first
day of the mission, prior to the Commission’s departure to Rafah, as per the attached preliminary
agenda.

The Secretariat of the Commission of Inquiry avails itself of this opportunity to renew to
the Permanent Mission of Egypt to the United Nations and other International Organizations at
Geneva the assurances of its highest consideration
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UNITED NATIONS INDEPENDENT COMMISSION OF INQUIRY ON THE 2018 PROTESTS

IN THE OCCUPIED PALESTINIAN TERRITORY
FALALS DES NATIONS = 1201 GENEYA UL SWITZERLAND

o TEL: 41 22 907 9342 « FAX: +41 22 917 9008 « E-MAIL: COIOF Tproiesspobchrorg * 'WED : wurw ohchr ong/ miopiprobests

Preliminary agenda

of the UN Independent Commission of Inguiry on the Z018 protests in the Occupicd Palestinian

1 January:

2 January:

3 January:

4-12 January:

13 January:

14 January:

15 Jansary:

territory
Mission to Egypt and Gaza, January 2019

Tentative proposed dafes®:

Arrival of Secretamal staff to Cairo

Arrival of Commissioners to Cairo

Meeting with the Ministry for Foreign Affairs of Egypt and with the UN Resident
Coordinator in Cairo

Drepariure from Cairo o Rafah. Eniry into Gaza from Rafah

Meetings in (iaza

Departure from (Gaza to Rafah, and travel from Rafoh to Cairo

Debriefing meeting with the Ministry for Foreign Affairs of Egypt and with the TTN
Resident Coordinator in Cairo

Departure from Caire of Commissioners and Secretarial staff

* Should the proposed dates not be possible, an alternative could be for the departure from Cairo to
Rafah/Gaea 1o take place on & January, refurning from Rafah to Cairo on 16 January 2019,
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Permanent Mission of the Arab Republic of Egypt i\ iy ) e Ay ) gpand Alal) Kad)
to the United Nations Office, the WD A Byt Aadaiay Bt e )
, = g Adgalh sy
«Intemational Organizations TR
: o) v
in Geneva P

CHAN.2019.001

The Permanent Mission of the Arab Republic of Egypt to the United
Nations, the World Trade Organization, and Other International Organizations in
Geneva presents its compliments to the United Nations Independent Commission
of Inquiry on the 2018 Protests in the Occupied Palestinian Territory: and with
reference to the Commission’s note verbal dated December 21% 2018 regarding the
proposed dates for the Commission's travel 1o Gaza through Rafah crossing and
the detailed list of the members of the delegation, the Mission has the honor 1o
inform the Commission with the following:

1- All the proposed staff members to join the delegation of eight persons are
approved. mu—, i 1o the security situation
in Sinai.

2- The delegation can enter Gaza Strip through Rafah Crossing on 6™ of
January 2018 and return back on 16" of January 2018.

3- A meeting with the Egyptian Ministry of Foreign Affairs will be arranged at
the end of the Commission’s mission.

In this connection, The Mission of Egypt would appreciate receiving the
final list of members of the delegation (in addition to the personal information of
any drivers or escorts 1o accompany the delegation during their travel), and their
arrival and departure details.

The Permanent Mission of the Arab Republic of Egypt to the United Nations,
the World Trade Organization, and Other International Organizations in Geneva avails
itself of this opportunity to renew to the United Nations Independent Commission of
Inquiry on the 2018 P’o{)&é& in the Occupied Palestinian Territory, the assurances of its

highest considcrali(o% \

\
\

Geneva, 1 January 2019

/

-~

United Nations Inde}nvmmmission of Inquiry on the 2018 Protests in the Occupied
Palestinian Territory
Fax: +41-22 917 9008

PERMANENT MISSION OF THE ARAB REPUBLIC OF EGYPT
TOTHE UNITED NATIONS OFFICE, the WTO & OTHER INTERNATIONAL ORGANIZATIONS IN GENEVA
261 ROUTE DE LAUSANNE, 1292 - CHAMBESY

TEL: +41-22-731.6530 FAX: 441-22-738.4415
mission.egypt@bluewin.ch
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The Permanent Mission of the Arab Republic of Egypt to the United
Nations, the World Trade Organization, and Other International Organizations in
Geneva presents its compliments to the United Nations Independent Commission
of Inquiry on the 2018 Protests in the Occupied Palestinian Territory, and with
reference to the Mission’s note verbal dated January 1* 2019 regarding the
arrangements of the Commission’s travel to Gaza through Rafah crossing, the
Mission has the honor to inform the Commission that EEG————
R
@M is the focal person from the Egyptian side on all matters during the
Commission’s travel.

The Permanent Mission of the Arab Republic of Egypt to the United Nations,
the World Trade Organization, and Other International Organizations in Geneva avails
itself of this opportunity to renew to the United Nations Independent Commission of

Inquiry on the 2018 Protests-in.the Occupied Palestinian Territory, the assurances of its

[ | . Geneva, 1 January 2019

United Nations Independent Commission of Inquiry on the 2018 Protests in the Occupied

Palestinian Territory
Fax: +41-22 917 9008

PERMANENT MISSION OF THE ARAB REPUBLIC OF EGYPT
TO THE UNITED NATIONS OFFICE, the WTO & OTHER INTERNATIONAL ORGANIZATIONS IN GENEVA
261 ROUTE DE LAUSANNE, 1292 - CHAMBESY
TEL: +41-22-731.6530) FAX: +41-22-738.4415

mission.egyptibluewinch
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UNITED NATIONS INDEFENDENT COMMISSION OF INQUIRY ON THE 2018 PROTESTS

IN THE {OCUPIED PALESTINIAM TERRITORY
FALAIS DES MATIONS + 1211 GENEVA 11, SWITEERLAND

& TEL: -+l 22907 0542 + PAX: +41 22907 9008 » E-MALL: OO T st ohe b arg
REFERERCE: COMIPTZOIE0L2019

The Secretasiat of the United Nations Independent Commission of Inguiry on the 2018 protests in the
Occupied Palestinian Territory presents its compliments to the Permanent Mission of Egyvpt to the United
Mations and other International Organizations at Geneva,

The Secretarial has the honour (o refer to your two notes of 1 Jamsry coneeming the Government of
BEpypt®s approval of the request to facilitate the Commission”s travel to Gaza (hrough Rafah from 6 o 16
January 2019, - S

As mentioned in its note e, COLOFT200 8/01/2019, the Secretariat has been informed by UN security
that the delegation must travel in armoured vehicles with armed escorts when it crosses Worth Sinai (CQantara-
Rafah}. The Secretariat much appreciates the Government of Egypt’s confirmation that it can facilitate armed
escorts, and wishes fo inform the Government of Egypt that the Commission is currently looking inko the
possibility of renting or borrowing an armoured vehicle. As of today, having been informed that no UN
agency has any armoured vehicles in Egypt, the Scorctariat is looking into the following options;

1. Borrowing or rcmihg an armoured vehicle from a Member State embazsy or another entlty in Egvpt. If the
vichicle in question is a 4xd, could Egypt exceptionally approve the delegation’s travel in such a vehicle
through Morth Sinai?

2. Renting an armoured vehicle from a private company, located either in Epypt o in a neighbouring

country. If this proves necessary, could the Government of Egypt facilitate the entry of such a privately
rented vehicle into Epypt and across Morth Sinai, even if it is a dxd yvehicleT

3. Bringing an armoured UN vehicle from another neighbouring Member State, If so, could the Government
‘of Egypt facilitate the entry of such a UN armoured vehicle into Egypt and across Morth Sinai, even if it is
a d4x4?

Given that any of the three abowve options will take time fo arrange, it currently looks unlikely that the
Commission delegation will be able to cross info Gasa on & Tanoary as foressen. The Secretaniat may
therefore nesd to propose postponing the planned crossings, meaning that the delegation would instead cross
Rafah into Gaza af the eariest on 13 Jaouary, returning on 21 Tanuary, If 50 we will inform you immediately,

Should the Government of Egypt, in addition to its genarous and much appreciated facilitation of an
armeid cscort, alzo be able to facilitate armoured vehicles or armoured personnel carriers for the delegation’s
travel, the delegation stands ready to travel tomorrow and would be able to eross on 6 Januwary as foreseen
originally. The Secretariat can reimburse the Government of Beypt for related expenses,

The Secretariat of the Commission of Inguiry avails itsell of this opportunity to renew to the
Permancnl bMizsion of Egypt to the United Mations and other Infernational Organizations at Geneva the
assurances of ils highest consideration.
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UNITED NATIONS INDEPENDENT COMMISSION OF INQUIRY ON THE 2018 PROTESTS

IN THE OCCUPIED PALESTINIAN TERRITORY
PALAIS DES NATIONS » 1211 GENEVA 10, SWITZERLAND

*TEL +41 229179542 « FAX: +41 22 917 9008 » E-MAIL: COIOP Tprotestsiahchr, org

REFERENCE: COIOPT2018/03/2019

The Secretariat of the United Nations Independent Commission of Inquiry on the 2018 protests in the
Occupied Palestinian Territory presents its compliments to the Permanent Mission of Egypt to the United
Nations and other International Organizations at Geneva.

The Secretariat has the honour to refer to your two notes of 1 January conceming the Government of
Egypt's approval of the request to facilitate the Commission's travel to Gaza through Rafah and to its own
notes nr. COIOPT2018/01/2019 and 02/2019.

The Secretariat wishes to inform the Government of Egypt that, in view of the information received
yesterday that the Rafah crossing will now be closed on 6 January 2019, the Commission proposes for the
crossing of Rafah into Gaza to be postponed with exactly one week, to instead take place on 13 January,
returning on 21 January.

As previously indicated, the delegation would be composed of the three Commissioners (Mr. Santiago
Canton, Ms. Kaari Betty Murungi and Ms. Sara Hossain) and five members of the Secretariat, for a total
delegation of eight persons. The five members of the Secretariat will be selected from among the following

seven staff members:

N AW~

e ——
Copies of all UN Certificates, UN Laissez-Passer and national passports for all staff members except
for Ms. Assaf were sent previously, while those of Ms. Assaf are attached to this note,

As mentioned in its previous note, the Secretariat is currently seeking to rent or borrow armoured
vehicles for the crossing of North Sinai. Should the Government of Egypt, in addition to its generous and
much appreciated facilitation of an armed escort, also be able to facilitate (rental of) armoured vehicles or
armoured personnel carriers for the delegation’s travel, the Secretariat can reimburse the Government of
Egypt for related expenses.

The Secretariat of the Commission of Inquiry avails itself of this opportunity to renew to the
Permanent Mission of Egypt to the United Nations and other International Organizations at Geneva the
assurances of its highest consideration.
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