A/HRC/WG. 16/12/CRP.2

25 September 2026

English only

Human Rights Council

Open-ended intergovernmental working group
on transnational corporations and other business
enterprises with respect to human rights

Twelfth session

12—16 October 2026

Addendum to the summary report on the 2026 intersessional
thematic consultations: Chair-Rapporteur suggested
redrafting of selected provisions of the updated draft legally
binding instrument

Chair-Rapporteur: Marcelo Vazquez Bermiudez

Conference room paper



A/HRC/WG.16/12/CRP.2

Contents
Page
Lo TNETOAUCTION ..ttt ettt st b e sttt sa e s bttt a e e 3
II.  Suggested redrafting of selected provisions: articles 12 10 24 ........ccccoeoiiiiiiiiieniieeee e 3
A.  Article 12: Mutual le@al @sSiStANCE ......cc.eeruieruirierieiieriierie ettt et 3
Proposal 11 ATtiCle 12.1...cuiiiiieieee e e e 3
B. Article 13: International COOPEIatiON .......cc.eeuirierieiieriieie ettt et 5
Proposal 2: ATtiCle 13.2 (C) wevveeuieiieieeie ettt 5
C. Article 14: Consistency with international 1aw .............ccocoriiiiiiiiiiiiine e 6
Proposal 3: ATtiCle 14.3 .. ..o 6
Proposal 4: ATtICIE 14.5.. ..ot 7
D. Article 15: Institutional arrangements ............cecueeeeriereereerieeieeeeetiesie e 8
Proposal 5: ATtICIE 15.4 .. ..ot 8
Proposal 6: ATHICIE 15.7 ..ot 10
E. Article 16: Implementation ..........ccccoeieruieriieiieie et 11
Proposal 7: ATtiCle 16.3 .. ..o 11
Proposal 8: ATtICIE 160.0......coiuiiiiiiieieee et 14
III.  Suggested redrafting of selected provisions: articles 1 10 3 .......oooveiiiiiniiiieiiee e 15
A, Article 1D DEfINItIONS ....cceoviiriiririirieietetetente ettt sttt ettt et aenne e 15
Proposal 9: ArtiCle 1.1 ..o e 15
Proposal 10: Article 1.2......oouiiieeeie ettt 16
Proposal 11: Article 1.3 ..ot 16
Proposal 12: Article 1.4 ......oouiiieeee ettt 17
Proposal 13: Article 1.5.. ittt 18
Proposal 14: Article 1.6.....ooiuiiiieiieieeecee ettt 18
Proposal 15: ATticle 1.7...ccueeiiiieieee ettt 19
Proposal 16: Article 1.8......ooouiiiieieieee et 20
Proposal 17: Article 1.9.....oouiiieeee e e 21
Proposal 18: Article 1.10.....cc.iiiieiieieieeie et 22
B. Article 2: Statement Of PUIPOSE .....eoveeruieriieiieie ettt 22
Proposal 19: ATtiCIE 2....co.eiuiiiiiiiiireeecceeee et e 22
C. ATHICIE 31 SCOPE ..ttt ettt ettt 24
Proposal 201 ATticle 3.1 ...coiiiiiiiieeee e e 24
Proposal 211 ATticle 3.2 ..cc.eiiiiiiieeeetee e 25
Proposal 22: Article 3.3 ..ot e 26



A/HRC/WG.16/12/CRP.2

I1.

Introduction

This document is an addendum to the summary report on the 2026 intersessional thematic
consultations mandated by Human Rights Council decision 56/116, focused on articles 12 to
24 and articles 1 to 3.

This document has been prepared by the Chair-Rapporteur of the open-ended
intergovernmental working group on transnational corporations and other business
enterprises with respect to human rights (OEIGWG) with the assistance of the legal experts
of the OEIGWG, taking into account the “Methodology of the intersessional thematic
consultations towards the 12" session of the OEIGWG” circulated at the end of the 11
regular session of the OEIGWG, the development of the discussions during the intersessional
thematic consultations in 2026, and the announcement by the Chair-Rapporteur at the end of
the third thematic intersessional consultation in 2026.

The document includes:

(a)  the current text of the relevant provisions in the updated draft legally binding
instrument (LBI);

(b)  background of the relevant selected provisions and the proposals presented in
relation to those provisions;

(c)  additional language or sources that could be taken into consideration, including
with legal sources, as appropriate;

(d)  the objective of the suggested new language for the relevant provisions; and

(e)  the new suggested language (in blue colour) with certain amendments aiming
to reflect areas of convergence and/or possible solutions to the divergences identified in the
updated draft legally binding instrument with the textual proposals submitted by States
during the ninth, tenth and eleventh sessions, and during the intersessional thematic
consultations.

The redrafting of selected provisions was prepared taking into account all the comments and
suggestions from States and other stakeholders, building on the considerations outlined
above, and taking into account the potential benefits of further streamlining the text, while at
the same time ensuring that the substantive content of articles is fully preserved and not
diminished or undermined.

As reflected in the aforementioned methodology, this document is thus presented by the
Chair under his sole responsibility, and the respective proposals with new suggested drafting
language included therein, will not have any legal status, and will not replace the updated
draft legally binding instrument with the textual proposals submitted by States during the
ninth, tenth and eleventh sessions as the basis for the negotiations. Nevertheless, State
delegations and other relevant stakeholders will be invited to present comments, even of a
preliminary character, on the proposals presented by the Chair-Rapporteur, as the main
component of the informal and interactive discussion foreseen in the programme of work of
the 12 session of the OEIGWG.

Suggested redrafting of selected provisions: articles 12 to 24

Article 12: Mutual legal assistance

Proposal 1: Article 12.1

Current text in the updated draft legally binding instrument

12.1. States Parties shall afford one another the greatest measure of assistance in connection
with criminal, civil and administrative proceedings relevant to the enforcement of the
measures referred to in Articles 6-8, including assistance to expedite requests from private
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parties for the transmission and service of documents and for the taking of evidence in civil
proceedings.

2. Background of the relevant provision and related proposals

This provision is modelled on the opening provisions of articles on mutual legal assistance
of key multilateral UN conventions such as articles 7 and 9 of the 1988 UN Convention
against Illicit Traffic in Narcotic Drugs and Psychotropic Substances, articles 46 and 48 of
the 2003 UN Convention against Corruption, and articles 18 and 27 of the 2000 UN
Convention against Transnational Organized Crime. Its purpose is to introduce an obligation
on States Parties to afford one another mutual legal assistance. Notwithstanding, as currently
drafted, article 12 remains rudimentary when measured against comparable multilateral UN
instruments. In that sense, article 12.10 of the Third Revised Draft legally binding instrument
(Rev.3) contained a useful provision on recognition and enforcement of foreign judgments.
Additionally, extending the reference to articles 4-8 (not only to 6-8) ensures that mutual
legal assistance also covers the rights and protection of victims, including the investigation
of human rights abuses and the adoption of precautionary measures which, in cases of a
transnational character, frequently require assistance between relevant entities or institutions
of more than one State Party.

3. Additional language or sources that could also be taken into consideration

1988 UN Convention against Illicit Traffic in Narcotic Drugs and Psychotropic Substances,
article 7; 2003 UN Convention against Corruption, article 46; 2000 UN Convention against
Transnational Organized Crime, articles 18 and 27.

4. Objective of the suggested new language

The objective of the new suggested language is to bring article 12.1 closer to the provisions
on which it is modelled and to extend the scope of the measures to which it applies. The
current text of article 12.1 could be read as imposing on requested States Parties an obligation
to offer mutual legal assistance on the basis of requests by private parties. Therefore, the
suggested new language contains some adjustments in the wording of article 12.1.
Additionally, the proposal includes a new paragraph (identified preliminarily as article 12.5),
based on the language of article 12.10 of the Third Revised draft legally binding instrument
(Rev.3).

5. New suggested language

12.1. States Parties shall afford one another the widest greatest measure of mutual legal
assistance in connection with criminal, civil and administrative proceedings relevant to the
enforcement implementation of the measures referred to in Articles 46-8, including for the
purpose of effecting the service of documents and the taking of evidence or statements
from persons;-assistare j ts-fi ui wties for i criecs

12.5. Any judgment of a court having jurisdiction in accordance with this (Legally Binding
Instrument) which is enforceable in the State of origin of the judgment and is not subject
to any appeal or review shall be recognized and enforced in any State Party as soon as the
Sformalities required in that State Party have been completed, provided that such formalities
are not more onerous and fees and charges are not higher than those required for the
enforcement of domestic judgments and shall not permit the re-opening of the merits of
the case.
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Article 13: International cooperation

Proposal 2: Article 13.2 (¢)

Current text in the updated draft legally binding instrument

13.2. States Parties recognize the importance of international cooperation, including

financial and technical assistance and capacity building, for the realization of the purpose

of the present (Legally Binding Instrument) and will undertake appropriate and effective
measures in this regard, between and among States and, as appropriate, in partnership with
relevant international and regional organizations and civil society. Such measures include,
but are not limited to:

(c) raising awareness about the rights of victims of business-related human rights abuses
and the obligations of States under this (Legally Binding Instrument).

Background of the relevant provision and related proposals

Modifying the scope of the obligation (“developing actions aimed at”): In general, States
commit to take steps to raise awareness, not to develop actions aimed at. The language used
is typically action-oriented so that States undertake measures to raise awareness. There are
many examples from treaties focused on human rights, public health, and environmental
protection. In light of this, States may wish to consider aligning the language to that of other
instruments.

Addition of language aimed at promoting respect of human rights in transnational
business activities, access to remedy and effective participation: These proposals seek to
achieve two different objectives. The first relates to States raising awareness and promoting
respect for human rights in relation to transnational business conduct. This is consistent with
the awareness-raising objective of article 13.2 (c) more generally. The question is whether
the awareness-raising will focus solely on transnational business conduct and its impact on
human rights, or whether the scope should focus generally on business-related human rights
abuses more broadly. There is no specific precedent for this in prior treaties, although UNGP
2 states that “States should set out clearly the expectation that all business enterprises
domiciled in their territory and/or jurisdiction respect human rights throughout their
operations”. The second relates to international cooperation of States to promote business
respect for human rights, as well as access to remedy and effective participation in the
implementation of the LBI. Many treaties create specific pathways for victims to seek remedy
or to file complaints. In this case, the proposed provision seeks to provide information on
access to remedy alongside information for victims about their rights more generally. UNGP
25 includes commentary in this regard, indicating that “Ensuring access to remedy for
business-related human rights abuses requires also that States facilitate public awareness and
understanding of these mechanisms, how they can be accessed, and any support (financial or
expert) for doing so.” This supports the idea that awareness raising should also include
information on access to remedy, but of course, States may wish to consider adding an
explicit reference in that regard.

Additional language or sources that could also be taken into consideration

CRPD, article 8.1; CRC, article 42; Council of Europe Convention on preventing and
combating violence against women and domestic violence, article 13; Minamata Convention
on Mercury, article 18; WHO Framework Convention on Tobacco Control, article 12; UN
Guiding Principles on Business and Human Rights, principles 2, 25.

Objective of the suggested new language

Ensure that awareness raising is consistent with the rights of victims to understand what
remedy mechanisms exist and how they can access them. This section also focuses on raising
awareness of State obligations in relation to all business-related human rights abuses,
irrespective of whether they are domestic or of a transnational character. This is a public
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education function, so it does not need to make a distinction between transnational and
domestic remedy pathways.

New suggested language

13.2. States Parties recognize the importance of international cooperation, including
financial and technical assistance and capacity building, for the realization of the purpose
of the present (Legally Binding Instrument) and will undertake appropriate and effective
measures in this regard, between and among States and, as appropriate, in partnership with
relevant international and regional organizations and civil society. Such measures include,
but are not limited to:

(c) raising public awareness about the rights of victims of business-related-human-rights
abuses human rights abuses in the context of business activities, including access to
remedy and the obligations of States under this (Legally Binding Instrument).

Article 14: Consistency with international law

Proposal 3: Article 14.3

Current text in the updated draft legally binding instrument

14.3. Nothing in the present (Legally Binding Instrument) shall affect any provisions in the
domestic legislation of a State Party or in any regional or international treaty or agreement
that is more conducive to the respect, protection, fulfillment and promotion of human rights
in the context of business activities and to guaranteeing the access to justice and effective
remedy to victims of human rights abuses in the context of business activities, including those
of transnational character.

Background of the relevant provision and related proposals

Moving the provision under article 16 on implementation: Such a revision would help
clarify that the provision is addressing issues of the LBI implementation, particularly
reflecting the principle of non-regression/non-retrogression, with a view to ensuring that the
LBI is not implemented in ways that would diminish established levels of enjoyment of
human rights.

Removing the reference to “promotion”: The duty of promotion could be considered to be
covered by the duty to fulfill, as recognized by the practice of different human rights treaty
bodies.

Addressing the reference to “reparations” along “remedy”: Under the Basic Principles
and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of
International Human Rights Law and Serious Violations of International Humanitarian Law,
the two concepts are addressed separately, and under the LBI, “reparations” is referred to as
an element of effective remedy (under article 1.9).

Replacing “more conducive to” with “concerning”: Such a change will divert away from
focusing on non-retrogression under this provision.

Additional language or sources that could also be taken into consideration

International Covenant on Civil and Political Rights, article 5.2: “There shall be no restriction
upon or derogation from any of the fundamental human rights recognized or existing in any
State Party to the present Covenant pursuant to law, conventions, regulations or custom on
the pretext that the present Covenant does not recognize such rights or that it recognizes them
to a lesser extent”.

International Covenant on Economic, Social and Cultural Rights, article 5.2: “No restriction
upon or derogation from any of the fundamental human rights recognized or existing in any
country in virtue of law, conventions, regulations or custom shall be admitted on the pretext
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that the present Covenant does not recognize such rights or that it recognizes them to a lesser
extent”.

Regarding “reparations”: See the Basic Principles and Guidelines on the Right to a Remedy
and Reparation for Victims of Gross Violations of International Human Rights Law and
Serious Violations of International Humanitarian Law, paragraphs 2, 11, 18.

Objective of the suggested new language

Review placement and formulation with a view to clarify that this provision reflects the
principle of non-regression/non-retrogression when implementing the LBI.

New suggested language

Suggest moving this provision under article 16 (preliminarily identified as article 16.7), and
revise it as follows:

143 Article 16.7. Nothing in the present (Legally Binding Instrument) shall affect any
provisions-in-the domestic law legislation of a State Party or iz any applicable regional or
international treaty er—agreement that is more conducive to the respect, protection, and
Sfulfillment and-promeotion—of human rights in the context of business activities and te the
guaranteeing—the-of access to justice, and effective remedy and reparations to victims of
human rights abuses and violations in the context of business activities, including those of
transnational character.

Proposal 4: Article 14.5

Current text in the updated draft legally binding instrument

14.5. All existing bilateral or multilateral agreements, including regional or sub-regional
agreements, on issues relevant to this (Legally Binding Instrument) and its protocols,
including trade and investment agreements, shall be interpreted and implemented in a
manner that does not undermine or restrict their capacity to fulfill their obligations under
this (Legally Binding Instrument) and its protocols, if any, as well as other relevant human
rights conventions and instruments.

Background of the relevant provision and related proposals

Considering qualifying language such as “to the extent permitted by international law”,
“while respecting existing international commitments”, “without prejudice to the
continued validity and full effect of”: If the intention of this language is to align the
application of this provision with the relevant rules of international law applicable in this
regard (i.e. Vienna Convention on the Law of Treaties (VCLT)), States may wish to consider
language such as “in accordance with the VCLT”. States may want to avoid qualifying
language that would undermine the purpose that this provision could serve, namely providing
guidance on how human rights are to be systemically integrated when interacting with other
legal regimes including those on trade and investment.

Determining the scope of agreements to be covered: When the interaction of economic
agreements, such as trade and investment agreements, with human rights obligations is
addressed by human rights authorities, States’ obligations to manage any conflict between
the two arise at the ex-ante and ex-post stages of the conclusion of treaties, including when
pursuing and concluding economic treaties. States may also want to consider whether this
provision concerns economic agreements only or extends to other legal regimes.

Expansion of the material scope to international human rights law, international
humanitarian law and international environmental law: Such revision would cover
conventions and instruments referenced under the LBI and its protocols and those future
human rights/humanitarian/environmental conventions and instruments that might have a
reasonable connection with the LBI. The wording “relevant” (or related) can be taken to refer
to those instruments and conventions that relate to the “object and purpose” of the treaty and
its protocols.
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Defining the standard that will be applicable to address the interaction between the LBI
and other bilateral or multilateral agreements covered under the provision: The
standard to be adopted should provide enough clarity on how any potential tension between
the LBI and other legal regimes/obligations/norms would be addressed. In any case, the
expression “compatibility” offers a familiar international law standard that could provide
sufficient clarity to capture the potential relationship and adequacy between human rights
treaties and other international instruments.

Additional language or sources that could also be taken into consideration

Vienna Convention on the Law of Treaties, article 31.3 (c): “There shall be taken into
account, together with the context: ... (¢) any relevant rules of international law applicable in
the relations between the parties.” Vienna Convention on the Law of Treaties, article 42: “1.
The validity of a treaty or of the consent of a State to be bound by a treaty may be impeached
only through the application of the present Convention. 2. The termination of a treaty, its
denunciation or the withdrawal of a party, may take place only as a result of the application
of the provisions of the treaty or of the present Convention. The same rule applies to
suspension of the operation of a treaty.” UN Guiding Principles on Business and Human
Rights, principle 9: “States should maintain adequate domestic policy space to meet their
human rights obligations when pursuing business-related policy objectives with other States
or business enterprises, for instance through investment treaties or contracts.” Committee on
Economic, Social and Cultural Rights, general comment no. 24: “Obligation to respect: 13.
States Parties should identify any potential conflict between their obligations under the
Covenant and under trade or investment treaties, and refrain from entering into such treaties
where such conflicts are found to exist.”

Objective of the suggested new language

Simplify and clarify the scope of application of this article and its reflection of the rules of
the Vienna Convention on the Law of Treaties.

New suggested language

14.5. AH States Parties shall ensure that all existing bilateral and er multilateral
agreements, including regional or sub-regional agreements, on issues relevant to this
(Legally Binding Instrument)-and-its-protocols, including trade and investment agreements,
shall-be are interpreted and implemented in a manner compatible with States Parties’
obligations under this (Legally Binding Instrument) and relevant human rights
instruments and that does not undermine or restrict their capacity of States Parties to this

(Le ally Bzmlmg Instl umem‘) tofulfll their these oblzgatlons ﬂﬂfl&f—fhﬁ—(ke“ﬂ-”j’—giﬂdlﬂ-"

- ’ ’ (S

Article 15: Institutional arrangements

Proposal 5: Article 15.4

Current text in the updated draft legally binding instrument
15.4. The Committee shall have the following functions:

(a) Make general comments and normative recommendations on the understanding and
implementation of the (Legally Binding Instrument) based on the examination of reports and
information received from the States Parties and other stakeholders;

(b) Consider and provide concluding observations and recommendations on reports
submitted by States Parties as it may consider appropriate and forward these to the State
Party concerned that may respond with any observations it chooses to the Committee. The
Committee may, at its discretion, decide to include these suggestions and general
recommendations in the report of the Committee together with comments, if any, from States
Parties;
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(c) Provide support to the States Parties in the compilation and communication of
information required for the implementation of the provisions of the (Legally Binding
Instrument);

(d) Submit an annual report on its activities under this (Legally Binding Instrument) to the
States Parties and to the General Assembly of the United Nations;

(e) The Committee may recommend to the General Assembly to request the Secretary-
General to undertake on its behalf studies on specific issues relating to the present (Legally
Binding Instrument).

Background of the relevant provision and related proposals

Reference to the role of transnational corporations in submission of information: The
legal framework underpinning the UN human rights treaty bodies’ practice of issuing general
comments or recommendations considers that such documents shall be based on the reports
submitted by States Parties. The practice has expanded to allow Committees to consider
information submitted by other stakeholders (not limited to a certain category of stakeholder,
although regularly referred to as non-governmental organizations), on many occasions
surpassing the amount of information submitted by States. Considering the aforementioned,
the inclusion of stakeholders is understood while regarding that specific practice.

Follow-up function by the Committee regarding reports submitted by States Parties:
To date, while not expressly included in the relevant conventions, at least eight of the UN
human rights treaty bodies have adopted follow-up procedures to monitor the implementation
of a select number of recommendations from the previous concluding observations or other
recommendations issued to a State Party, amounting to a standard practice among them.
States may wish to consider the convenience of explicitly including such a function in the
draft instrument.

Engagement with transnational enterprises and other stakeholders: In the practice of
UN human rights treaty bodies, different stakeholders can provide information to the relevant
committee over any aspect related to the implementation of the relevant Convention. States
may wish to consider if, beyond posting concluding observations on their website, it would
be convenient or necessary to request the Committee to forward concluding observations and
other recommendations to different stakeholders.

Provision of support for normative harmonization: One of the aspects that UN human
rights treaty bodies routinely address is the harmonization of domestic legislation and other
instruments with the relevant Convention. States may wish to consider the relevance of
receiving support in the compilation and communication of information — which is already
generally done through reporting guidelines — or if priority should also be given to receiving
advice on normative harmonization.

Additional language or sources that could also be taken into consideration

CERD, article 9.2; ICCPR, article 40.4; ICESCR, articles 19-20; CEDAW, article 21.1; CAT,
article 19; CRC, article 45; CMW, article 74.1; CRPD, article 39; CED, article 29.3.
Objective of the suggested new language

To streamline the text in order to align it to existing instruments under international human
rights law and to the practice of other UN human rights treaty bodies.

New suggested language

15.4. The Committee shall have the following functions:

(a) Make general comments and-normative-recommendations on the understanding and
implementation of the (Legally Binding Instrument) based on the examination of reports and
information received from the States Parties and-other-stakeholders;

(b) Consider and provide comments, coneluding observations and or recommendations on
reports submitted by States Parties as it may consider approprzate, and forward these to the
State Party concerned, which that may respond wi e
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Commniittee to them, on its own initiative or at the request of the Committee. The Committee
may;-at-its-diseretions-decide to include these suggestions and general recommendations in
the report of the Committee together with comments, if any, from States Parties;

(c) Provide support to the States Parties in the compilation and communication of
information required for the implementation of the provisions of the (Legally Binding
Instrument);

(d) Submit an annual report on its activities under this (Legally Binding Instrument) to the
States Parties and to the General Assembly of the United Nations;

(e) The Committee may recommend to the General Assembly to request the Secretary-
General to undertake on its behalf studies on specific issues relating to the present (Legally
Binding Instrument).

Proposal 6: Article 15.7

Current text in the updated draft legally binding instrument

15.7. States Parties shall establish an International Fund for Victims covered under this
(Legally Binding Instrument), to provide legal and financial aid to victims, taking into
account the additional barriers faced by women, children, persons with disabilities,
Indigenous peoples, migrants, refugees, internally displaced persons, and other vulnerable
or marginalized persons or groups in seeking access to remedies. This Fund shall be
established at most after (X) years of the entry into force of this (Legally Binding Instrument).
The Conference of States Parties shall define and establish the relevant provisions for the
functioning of the Fund.

Background of the relevant provision and related proposals

Proposed deletion of article 15.7, reference to the voluntary nature of the International
Fund for Victims, and proposed article 15.7 bis: Voluntary trust funds can be set up as part
of a treaty mechanism as seen with the trust fund for victims in the Rome Statute establishing
the International Criminal Court. This trust fund is meant to be funded through confiscated
assets of perpetrators as opposed to State contributions. Other trust funds established by the
UN and other bodies rely on voluntary contributions and are focused on providing remedy to
victims of human rights abuses or violations. States may wish to consider previous
experiences with similar funds when analyzing the convenience of maintaining this figure in
the LBI.

Reference to different groups of persons: States may wish to consider the consistent
recognition of the rights to equality and non-discrimination under international human rights
law, without distinction of any kind or based on any particular status. Furthermore, States
may also wish to consider if an open-ended formulation may be adequate to not limit the
persons or groups in vulnerable situation to a closed list.

Additional language or sources that could also be taken into consideration

Rome Statute of the International Criminal Court, article 75: “Reparations to victims: 1. The
Court shall establish principles relating to reparations to, or in respect of, victims, including
restitution, compensation and rehabilitation. On this basis, in its decision the Court may,
either upon request or on its own motion in exceptional circumstances, determine the scope
and extent of any damage, loss and injury to, or in respect of, victims and will state the
principles on which it is acting. 2. The Court may make an order directly against a convicted
person specifying appropriate reparations to, or in respect of, victims, including restitution,
compensation and rehabilitation. Where appropriate, the Court may order that the award for
reparations be made through the Trust Fund provided for in Article 79 and article 79:
“Article 79. Trust Fund 1. A Trust Fund shall be established by decision of the Assembly of
States Parties for the benefit of victims of crimes within the jurisdiction of the Court, and of
the families of such victims. 2. The Court may order money and other property collected
through fines or forfeiture to be transferred, by order of the Court, to the Trust Fund. 3. The
Trust Fund shall be managed according to criteria to be determined by the Assembly of States
Parties.” A/RES/36/151 (16 December 1981), United Nations Voluntary Fund for Victims of
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Torture: “1. Decides: (a) To extend the mandate of the United Nations Trust Fund for Chile,
established by General Assembly resolution 33/174, in order to make it capable of receiving
voluntary contributions for distribution, through established channels of assistance, as
humanitarian, legal and financial aid to individuals whose human rights have been severely
violated as a result of torture and to relatives of such victims, priority being given to aid to
victims of violations by States in which the human rights situation has been the subject of
resolutions or decisions adopted by either the Assembly, the Economic and Social Council
or the Commission on Human Rights; ... (c) That the United Nations Voluntary Fund for
Victims of Torture shall be administered in accordance with the Financial Regulations of the
United Nations by the Secretary-General, with the advice of a Board of Trustees of the Fund,
composed of a chairman and four members with wide experience in the field of human rights,
acting in their personal capacity, to be appointed by the Secretary-General with due regard
to equitable geographical distribution and in consultation with their Governments; ... (¢) To
authorize the Board of Trustees of the Fund to promote and solicit contributions and pledges.”

Objective of the suggested new language

Reformulation of the original provision for clarity. States may also wish to consider
examining this proposal at a later stage, for example when deciding on the possibility of
adopting an optional protocol allowing the Committee to receive and consider
communications.

New suggested language

15.7. States Parties shall establish an International Fund for Victims covered under this
(Legally Binding Instrument), to provide legal and financial aid to victims seeking access to
remedies, taking into account the additional barriers faced by persons or groups in a
situation of vulnerability or marginalization, including women, children, persons with
disabilities, Indigenous pPeoples older pel sons, mlgmnts refugees and mternally
displaced persons; ' s
aceessto-remedies. This Fund shall be establlshed at most after (X) years of the entry lnto
force of this (Legally Binding Instrument). The Conference of States Parties shall define and
establish the relevant provisions for the functioning of the Fund.

Article 16: Implementation

Proposal 7: Article 16.3

Current text in the updated draft legally binding instrument

16.3. Special attention shall be undertaken in the cases of business activities in conflict-
affected areas including taking action to identify, prevent and mitigate the human rights-
related risks of these activities and business relationships and to assess and address the
heightened risks of abuses, paying special attention to both gender-based and sexual
violence, the use of child soldiers and the worst forms of child labour, including forced and
hazardous child labour.

Background of the relevant provision and related proposals

Addition of reference to “heightened-risk areas” or “areas affected by armed conflict”:
Under international humanitarian law, the four Geneva Conventions and their Protocols I and
II refer generally to situations of “armed conflict”, which can be either of an international or
non-international character. On the other hand, the UNGPs refer specifically to “conflict-
affected areas” where there is a heightened risk of gross human rights abuses, which may
also include (but is not limited to) situations of armed conflict. The second term would appear
to have a larger connotation than that provided by the Geneva Conventions. States may wish
to consider if there is a preference for either of the terms, or even if addressing both through
separate provisions would be more convenient for the purpose of legal clarity.

Scope of obligation (identification, prevention and mitigation duties): Article 16.3 makes
specific reference to certain types of abuses, including gender-based and sexual violence, the

11
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use of child soldiers and the worst forms of child labour. The framing of the article departs
from the formulation of other paragraphs in article 16, not stipulating it as a State duty. In
this regard, beyond a potential reformulation, States may wish to consider if, besides
identification, the focus should be on prevention and mitigation, which could imply that there
may be a certain degree of tolerance to such type of conducts.

Reference to termination of business activities in conflict-affected areas or areas
affected by armed conflict: According to the UN Guiding Principles on Business and
Human Rights, when an enterprise lacks the leverage to prevent or mitigate adverse impacts
and is unable to increase it, it should consider ending the business relationship. This reference
is presented in a general context, not specifically one referring to areas affected by or
situations of armed conflict. Given the increased probability of involvement in gross human
rights abuses by businesses operating in the area, it may be important to consider the
possibility of terminating business activities responsibly (“responsible exit”), while also
taking into account the severity of the human rights abuse and the impact of terminating its
activities on other human rights.

Reference to violations of international humanitarian law: Integrating an explicit
reference to violations of international humanitarian law in this provision would bring into
the discussion a body of practice that, together with international criminal law, has
particularly elaborated the international standards on prevention and sanction of gender-
based and sexual violence in situations of armed conflict, as well as on the use of child
soldiers and the worst forms of child labor. Considering that the focus of article 16.3 is on
conduct that may amount to international crimes, States may wish to consider the
convenience of integrating such proposal to the text.

Reference to mandatory, continuous and legally enforceable due diligence in relation to
business activities and relationships in conflict-affected areas: Article 6 of the updated
draft LBI contains references to the duty of States to adopt legislative or other measures to
require that business enterprises undertake human rights due diligence processes. This
proposal would be directly related to the elements contained in that article. As mentioned
above, States may wish to consider the convenience of including the content of this provision
under article 6.

Reference to persons victims of armed conflicts: Considering that the current framing of
article 16.3 does not list specific persons or groups, but rather conduct to which special
attention shall be paid, States may wish to consider if a different formulation may better
integrate persons victims of armed conflicts, including, in particular, the general reference to
international humanitarian law.

Reference to all forms of violence and discrimination: While reference to the
identification, prevention and mitigation of all forms of violence and discrimination would
be adequate, States may wish to consider the importance of not using this general formulation
to substitute the reference to gender-based and sexual violence, which has been recognized
by international conventions and by international courts and tribunals, particularly the
International Criminal Tribunal for Rwanda, as a particular form of violence that has been
identified in situations of armed conflict, in some cases amounting to genocide, war crimes
or crimes against humanity.

Reference to forced displacement of populations and dispossession of lands and
territories: Under international humanitarian law, individual or mass forcible transfers are
generally prohibited, and the displacement of civilian populations may only be allowed for
the security of the civilians involved or for imperative military reasons. States may wish to
consider the pertinence of integrating such reference to article 16.3, as an example of
situations to which special attention should be paid in processes to identify, prevent and
mitigate human rights abuses.

Substitution of reference to the “use of child soldiers” for the “recruitment of children
by armed forces”, “the use of children in hostilities” or “child soldiers recruitment”:
The Optional Protocol to the Convention on the Rights of the Child on the involvement of
children in armed conflict makes reference to two specific scenarios: that children do not take
a direct part in hostilities, and that they are not compulsorily recruited into their armed forces.
Taking this into account, States may wish to consider reformulating the proposals to
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incorporate the two elements foreseen in the optional protocol, in order to align the language
of the provision with that instrument.

Deletion of reference to the “worst forms of child labour” or addition of reference to
“the worst forms of child labour as defined by ILO Convention 182”: ILO Convention
182, also known as the Worst Forms of Child Labour Convention 1999, is the first ILO
instrument to achieve universal ratification, with the 187 member States of the ILO also being
party to this convention. Introducing a reference to this instrument in article 16.3
circumscribes the content of the expression “worst forms of child labour” to the diverse
elements included in article 3 of the Convention, going beyond the more general connotation
of child labour. Considering the universal ratification of ILO Convention 182 and the duty
of States to have the best interests of the child as a primary consideration in accordance with
article 3.1 of the Convention on the Rights of the Child — which also enjoys almost universal
ratification — States may wish to consider the convenience of integrating a reference to ILO
Convention 182.

Addition of reference to “contemporary forms of slavery”: The concept of “contemporary
forms of slavery” is generally understood to include practices such as forced labour and child
labour, among other similar conduct, that aim to lead to the forced exploitation of labour.
Beyond its prohibition in article 8 of the ICCPR, the UN International Law Commission
recognized the prohibition of slavery, in all its forms — including modern or contemporary
forms of slavery — as a jus cogens norm. In light of this, and taking into account its relevance
in the context of armed conflict or in conflict-affected areas, States may wish to consider
including such a reference in article 16.3.

Addition of reference to ensuring protection and meaningful participation of affected
persons in the implementation of measures under article 16.3: Under international
humanitarian law, women and children benefit from a special set of measures to protect their
dignity and well-being in situations of armed conflict, whether international or non-
international in character. In this regard, the reference to the protection of affected persons,
especially women and children, would benefit from a status potentially amounting to a jus
cogens norm of international law. The Geneva Conventions and their Protocols do not make
a specific reference to human rights defenders, but they enjoy protections as civilians if they
do not participate in the hostilities. From a separate standpoint, the reference to meaningful
participation in the implementation of the measures provided for in article 16.3 may be
understood as protected under article 25 (a) of the ICCPR, as taking part in the conduct of
public affairs. However, States may wish to consider if this particular measure would be
better placed under article 16.1, rather than in a provision specifically focusing on conflict-
affected areas or situations of armed conflict.

Additional language or sources that could also be taken into consideration

IV Geneva Convention Relative to the Protection of Civilian Persons in Time of War of 12
August 1949, articles 14, 24, 27, 38, 49, 50, 94; Protocol Additional to the Geneva
Conventions of 12 August 1949, and Relating to the Protection of Victims of International
Armed Conflicts (Protocol I), of 8 June 1977, articles 76, 77; Protocol Additional to the
Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims of Non-
International Armed Conflicts (Protocol II), of 8 June 1977, article 4.3, 17; International
Covenant on Civil and Political Rights, article 8, 25(a); Optional Protocol to the Convention
on the Rights of the Child on the involvement of children in armed conflict, article 1,2. C182,
Worst Forms of Child Labour Convention, article 3; International Law Commission, Draft
conclusions on identification and legal consequences of peremptory norms of general
international law (jus cogens), 2022, Conclusion 23; UN Guiding Principles on Business and
Human Rights, principles 7, 12, 19 (with commentaries); Working Group on the issue of
human rights and transnational corporations and other business enterprises, Business, human
rights and conflict-affected regions: towards heightened action, A/75/212, 21 July 2020;
UNDP, Heightened Human Rights Due Diligence for business in conflict-affected contexts:
A Guide, 2022; Council of Europe Convention on Action against Trafficking in Human
Beings (CETS 197), article 4.
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Objective of the suggested new language

Clarification of the treaty provisions and alignment with international human rights and
humanitarian law.

New suggested language

16.3. Special-attention-shall-be-undertaken—in-the-States Parties shall undertake special
measures in cases of business activities and business relationships in conflict-affected
areas, ineluding—taking—action to ensure that business enterprises identify, prevent and
mitigate the hetghtenetl human rzghts related rlsks of thew those activities and business
relationships o ; ses, paying special
attention to both gender based and sexual violence, the recruitment and use of children
soldiers, and the worst forms of child labour, including forced and hazardous child labour.
States Parties shall also ensure that business enterprises terminate their business activities

and business relationships in such areas when human rights abuses cannot be prevented
or mitigated.

Proposal 8: Article 16.6

Current text in the updated draft legally binding instrument

16.6. In implementing this Legally Binding Instrument, State Parties shall protect public
policies and decision making spaces from undue political influence by businesses.

Background of the relevant provision and related proposals

Proposal to delete the Article: States may wish to consider the convenience and/or necessity
of maintaining a reference to protection of public policies from commercial or other vested
interests in the LBI, which can be interpreted as a means to fulfil pre-existing duties to ensure
rights under international human rights law.

Reference to adoption of measures: The inclusion of a reference to adoption of measures
to protect public policies, including of a legislative, administrative and institutional character,
or other relevant measures, would contribute to give a more structured connotation on the
means through which public policies and decision-making spaces would be protected. States
may wish to consider the convenience of having more specificity in the language of article
16.6.

Reference to the protection of decision-making processes, judicial systems and
regulatory and other governmental bodies: The inclusion of a reference to decision-
making processes, judicial systems and regulatory and other governmental bodies would
clarify what is meant by “decision-making spaces”. States may wish to consider the
convenience of having more specificity in the language of article 16.6.

Reference to undue political interference or influence, or to vested interests: The UN
Working Group on Business and Human Rights recognized in a 2022 report that “[t]he
private sector, along with other stakeholders, has a right to participate in policymaking. The
key is that such participation should be conducted transparently and responsibly... It is
unavoidable that policymaking will sometimes entail negative impacts for some
rightsholders, as changes in policy do involve trade-offs. What the Guiding Principles call
on business and governments to do is identify the negative impacts arising from their
decisions, take steps to prevent and mitigate salient harms and assess if alternative options
will be more rights-respecting.” A question that States and other stakeholders should consider
in relation to this provision is what is understood by “undue”, and if other formulations, such
as that included in the WHO Framework Convention on Tobacco Control on commercial and
vested interests, may be clearer for the purpose of this provision and the LBI.

Reference to financial institutions and philanthropic entities: States may wish to consider
the necessity to include specific references to certain type of bodies, taking into account that
the definition provided under article 1 of business activities already covers some of these
bodies.
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Additional language or sources that could also be taken into consideration

WHO Framework Convention on Tobacco Control, article 5.3; UN Working Group on
human rights and transnational corporations and other business enterprises, Corporate
influence in the political and regulatory sphere: ensuring business practice in line with the
Guiding Principles on Business and Human Rights, A/77/201 (2022), paragraphs 2, 4.
Objective of the suggested new language

Clarification of the language in the provision.

New suggested language

16.6. In implementing this Legally Binding Instrument, States Parties shall protect public
policies and decision making spaces, such as their judicial systems and regulatory and
governmental bodies, from undue political influence by businesses. To give effect to this
provision, States Parties may adopt such measures as they may deem necessary, including
those of a legislative, administrative and institutional character.

Suggested redrafting of selected provisions: articles 1 to 3

Article 1: Definitions

Proposal 9: Article 1.1

Current text in the updated draft legally binding instrument

1.1. “Victim” shall mean any person or group of persons who suffered a human rights abuse
in the context of business activities, irrespective of the nationality or domicile of the victim.

The term “victim” may also include the immediate family members or dependents of the
direct victim. A person shall be considered a victim regardless of whether the perpetrator of
the human rights abuse is identified, apprehended, prosecuted, or convicted.

Background of the relevant provision and related proposals

Addition of reference to persons who have suffered harm while intervening to assist
victims: The language proposed for this paragraph would be consistent with the Basic
Principles and Guidelines on the Right to a Remedy and Reparation. States may wish to
consider integrating such language in this paragraph.

Addition of reference to accordance with domestic law: States may wish to consider that
the Basic Principles and Guidelines on the Right to a Remedy and Reparation already include
such a specific reference, when deciding on the language to retain for this formulation.

Additional language or sources that could also be taken into consideration

Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of
Gross Violations of International Human Rights Law and Serious Violations of International
Humanitarian Law, A/RES/60/147, 2005.

Objective of the suggested new language

Integration of textual proposals that align the text with the Basic Principles and Guidelines
on the Right to a Remedy and Reparation.

New suggested language

1.1. “Victim” shall mean any person or group of persons or affected communities who
suffered a human rights abuse in the context of business activities, irrespective of the
nationality or domicile of the victim. The term “victim” may also include the immediate
family members or dependents of the direct victim, and persons who have suffered harm in
intervening to assist victims in distress or to prevent human rights abuse in the context of
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business activities. A person shall be considered a victim regardless of whether the
perpetrator of the human rights abuse is identified, apprehended, prosecuted, or convicted.

Proposal 10: Article 1.2

Current text in the updated draft legally binding instrument

1.2. “Adverse human rights impact” shall mean a harm which corresponds to a reduction in
or removal of a person’s ability to enjoy an internationally recognized human right.

Background of the relevant provision and related proposals

States may wish to consider the convenience of including in this article a definition of
“adverse human rights impact”. Currently, it only appears in the article on definitions (in the
reference to human rights due diligence under article 1.8), and once in article 6.4 (b).
However, it must be considered in light of the other definitions proposed under this article.
In this sense, a “victim” is a person or group of persons who suffer a human rights abuse
(1.1); a “human rights abuse” is an action or omission that results in an adverse human rights
impact (1.3); and an “adverse human rights impact” is a harm that corresponds to a removal
or reduction of the ability of an individual or community to enjoy their human rights (1.2).
These definitions follow a logical order and appear to function adequately for the objectives
of the LBI, which focuses particularly on the prevention, mitigation and remedy of adverse
human rights impacts.

Additional language or sources that could also be taken into consideration

OHCHR, Access to Remedy in Cases of Business-Related Human Rights Abuse: An
Interpretive Guide, 2024, p. 21.

Objective of the suggested new language

Modification to align with the subject matter of the LBI.

New suggested language

1.2. “Adverse human rights impact” shall mean a harm arising in the context of business
activities which corresponds to a reduction in or removal of a person’s or group of persons’

or affected communities’ ability to enjoy an-internationally-recognized human right.

Proposal 11: Article 1.3

Current text in the updated draft legally binding instrument

1.3. “Human rights abuse” shall mean any acts or omissions that take place in connection
with business activities and results in an adverse human rights impact.

Background of the relevant provision and related proposals

General comment: In the context of this negotiation, the proposal to focus on “human rights
abuses” aims to concentrate the attention of the instrument on the material author of an
adverse human rights impact, namely a business enterprise. This would be different than the
reference to “human rights violation”, which under international human rights law is
understood as conduct consisting of an action or omission that is attributable to the State and
constitutes a breach of an international obligation of the State. This differentiation is
important to avoid conceptual confusion in the instrument, which stipulates State duties to be
unfolded in the domestic jurisdiction of States Parties and that focus inter alia on regulating
the conduct of private actors to prevent adverse human rights impacts. It is also important to
consider that States already have duties to ensure human rights vis-a-vis non-State actors
under other treaties, customary international law and general principles of law.

States may wish to consider that introducing a reference to “human rights violation” in the
text to refer to State actions or omissions (alongside “human rights abuses”) could be
interpreted as tolerance to breaches of international obligations, which would be contrary to
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duties arising from treaties as well as from customary international law and general principles
of international law.
Additional language or sources that could also be taken into consideration

Responsibility of States for Internationally Wrongful Acts, A/RES/56/83, 2001, articles 2, 4,
5, 8, 11; UN Guiding Principles on Business and Human Rights, A/HRC/17/31, 2011,
principles 1, 4 and commentaries.

Objective of the suggested new language

Maintaining a distinction between the concepts of “human rights abuse” and “human rights
violation”, in alignment with international instruments on State responsibility and
international human rights law, and avoiding the use of both terms as a single concept.

New suggested language

1.3. “Human rights abuse” shall mean an adverse human rights impact that results from
any acts or omissions from transnational corporations and other business enterprises,

including State and non-State entities, that take place in eonnection—with the context of

business activities

Proposal 12: Article 1.4

Current text in the updated draft legally binding instrument

1.4. “Business activities” means any economic or other activity, including but not limited to
the manufacturing, production, transportation, distribution, commercialization, marketing
and retailing of goods and services, undertaken by a natural or legal person, including State-
owned enterprises, financial institutions and investment funds, transnational corporations,
other business enterprises, joint ventures, and any other business relationship undertaken by
a natural or legal person. This includes activities undertaken by electronic means.

Background of the relevant provision and related proposals

References to activities such as “extraction” and “financing, ensuring, and investing in
the aforementioned processes”: While new references could be added to improve the clarity
of the indicative list, it is important to keep the list indicative and open ended rather than
making it a closed list, undermining the efficacy of the definition.

Reference to activities “of a transnational character”, to other business enterprises of
transnational character, and to other business enterprises of transnational character
along their global value chain: It is important to decide on these references in light of the
approach to scope, while considering that the objective of constructing a legal instrument that
is effective in preventing and addressing human rights abuses that emerge in a transnational
cross-border context could be captured in the articulation of the statement of purpose, scope
and specific operational provisions of the instrument, rather than the definitions.

Adding reference to specific business structures/forms: The definition of “business
relationships” is cross-referenced in the definition of “business activities”. There are overlaps
between the two definitions. For the purposes of clarity and simplicity, States may wish to
consider whether to delve into indicative listings of the business structures/forms that would
be covered either under the definition of “business activities” or under the definition of
“business relationships”.

Removal of reference business relationship: The definition of “business relationship” will
operate together with the definition of “business activities” and cross referencing ‘business
relationships” in this definition will serve those purposes.

Additional language or sources that could also be taken into consideration

N/A
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Objective of the suggested new language

Streamline the text and align definitions of “business activities” and “business relationships,”
with a view to avoiding overlaps and enhancing clarity.

New suggested language

1.4. “Business activities” means any economic, commercial or other activity, undertaken by
a natural or legal person, or through their business relationships, including but not limited
to the exploration, extraction, processing, manufacturing, production, transportation,

distribution, commercialization, financing, investing, insuring, marketing and retailing of

goods and servzces, undertaken—by—a—natural-orlegal-person—including—State-owned

P G5 “< 55 107, 5 A<' o5 : s, i
natural-or-tegal-person. This includes artificial intelligence and activities undertaken by

electronic or digital means.

Proposal 13: Article 1.5

Current text in the updated draft legally binding instrument

1.5. “Business activities of a transnational character” means any business activity described
in Article 1.4. above, when:

(a) It is undertaken in more than one jurisdiction or State; or

(b) It is undertaken in one State but a significant part of its preparation, planning, direction,
control, design, processing, manufacturing, storage or distribution, takes place through any
business relationship in another State or jurisdiction; or

(c) It is undertaken in one State but has significant effect in another State or jurisdiction.

Background of the relevant provision and related proposals

N/A

Additional language or sources that could also be taken into consideration

N/A

Objective of the suggested new language

Clarify the article and avoid ambiguous qualifications.

New suggested language

1.5. “Business activities of a transnational character” means any business activity described
in Article 1.4. above, when:

(a) It is undertaken in more than one jurisdiction or State; or

(b) It is undertaken in one State but involves a—significant—part—of—its preparation,

procurement, planning, direction, control, design, processing, manufacturing, storage or

distribution, or other decisions or actions related to takesplacethrough—any-business
relationship-in another State or jurisdiction, or

(c) It is undertaken in one State but has significant effect in another State or jurisdiction.

Proposal 14: Article 1.6

Current text in the updated draft legally binding instrument

1.6. “Business relationship” refers to any relationship between natural or legal persons,
including State and non-State entities, to conduct business activities, including those
activities conducted through affiliates, subsidiaries, agents, suppliers, partnerships, joint
venture, beneficial proprietorship, or any other structure or relationship, including
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throughout their value chains, as provided under the domestic law of the State, including
activities undertaken by electronic means.

Background of the relevant provision and related proposals

Addition of reference to “financial institutions”: While financial institutions are key
service providers to businesses and may be directly linked in certain circumstances to the
adverse human rights impacts of their clients, they do not seem to be fully covered by the
current definition which refers to any relationship between natural or legal persons to conduct
business activities.

Additional language or sources that could also be taken into consideration

OECD Guidelines for Multinational Enterprises on Responsible Business Conduct, chapter
11, paragraph 17; Directive (EU) 2024/1760 of the European Parliament and of the Council
of 13 June 2024 on corporate sustainability due diligence and amending Directive (EU)
2019/1937 and Regulation (EU) 2023/2859, 2024, articles 3 (d) and (p).

Objective of the suggested new language

Streamline the text and align definitions of “business activities” and “business relationships,”
with a view to avoiding overlaps and enhancing clarity.

New suggested language

1.6. “Business relationship” refers to any relationship between natural or legal persons,
including State and non-State entities, to conduct business activities, including these
activities—conducted through affiliates, subsidiaries, agents, suppliers, partnerships, joint
ventures, beneficial proprietorship, financial institutions, investment funds, transnational
corporate groups, or any other structure or relationships-ineluding throughout their value

chains, as-provided-under-the-domestic-taw-of the-State; including artificial intelligence and

activities undertaken by electronic or digital means.

Proposal 15: Article 1.7

Current text in the updated draft legally binding instrument

1.7. “Regional integration organization” shall mean an organization constituted by
sovereign States of a given region, to which its member States have transferred competence
in respect of matters governed by this (Legally Binding Instrument). Such organizations shall
declare, in their instruments of formal confirmation or accession, their level of competence
in respect of matters governed by this (Legally Binding Instrument), and they shall
subsequently inform the depositary of any substantial modification to such competence.
References to “States Parties” in the present (Legally Binding Instrument) shall apply to
such organizations within the limits of their competence.

Background of the relevant provision and related proposals

Suggestion to move the provision: States may wish to consider if it is necessary to have this
reference in the article on definitions, or if it would be more pertinent in the article related to
the expression of consent to be bound (as an additional paragraph), or as a stand-alone article
after it. Inspiration may be found in the Convention on the Rights of Persons with Disabilities.
States may also wish to consider the importance of referring to the right to vote of regional
integration organizations in the Conference of States Parties.

Additional language or sources that could also be taken into consideration

CRPD, article 44 — Regional integration organizations.
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Objective of the suggested new language

Suggestion to move to article 19 on “Signature, ratification, acceptance, approval and
accession / Consent to be bound” or in a stand-alone paragraph after the article on “Consent
to be bound”.

New suggested language

Delete article 1.7 and relocate it in article 19 with some minor adjustments.

Proposal 16: Article 1.8

Current text in the updated draft legally binding instrument

1.8. “Human rights due diligence” shall mean the processes by which business enterprises
identify, prevent, mitigate and account for how they address their adverse human rights
impacts. While these processes will vary in complexity with the size of a business enterprise,
the risk of severe adverse human rights impacts, and the nature and context of the operations
of that business enterprise, these processes will in every case comprise the following
elements:

(a) identifying and assessing any adverse human rights impacts with which the business
enterprise may be involved through its own activities or as a result of its business
relationships;

(b) taking appropriate measures to prevent and mitigate such adverse human rights impacts;

(c) monitoring the effectiveness of its measures to address such adverse human rights
impacts; and

(d) communicating how the relevant business enterprise addresses such adverse human
rights impacts regularly and in an accessible manner to stakeholders, particularly to affected
and potentially affected persons.

Background of the relevant provision and related proposals

Deletion of article 1.8 and transfer of its content to article 6: States may wish to consider
deleting the more operative elements previously included in the definition and moving them
into article 6, as a substantive provision, given that the term is exclusively used in article 6
(see 6.2 and 6.4). Recent examples of national supply chain legislation also embed the
requirement to conduct due diligence as a substantive set of provisions, rather than as a
definition.

Additional language or sources that could also be taken into consideration
UN Guiding Principles on Business and Human Rights, A/HRC/17/31, 2011, principles 15,
17 to 21.

Objective of the suggested new language

Remove most of paragraph 1.8 from the article on definitions and integrate it in article 6,
along with modifications that align it more closely with international standards on responsible
business conduct and legislative developments at the national level.

New suggested language

Keep the first sentence of article 1.8 with some adjustments and integrate the remaining
elements of article 1.8 in article 6 with some modifications at a later stage.

1.8. “Human rights due diligence” shall mean the processes

to identify, prevent, mitigate and account for—hew—#tey—&dd#eﬁ—the& adverse human rlghts
impacts.
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Proposal 17: Article 1.9

Current text in the updated draft legally binding instrument

1.9. “Remedy” shall mean the restoration of a victim of a human rights abuse to the position
they would have been had the abuse not occurred, or as nearly as is possible in the
circumstances. An “effective remedy” involves reparations that are adequate, effective, and
prompt,; are gender and age responsive; and may draw from a range of forms of remedy such
as restitution, compensation, rehabilitation, satisfaction, such as cessation of abuse,
apologies, and sanctions, as well as guarantees of non-repetition.

Background of the relevant provision and related proposals

General comment: The current definition does not refer to “remedies” as such, which are
understood under the Basic Principles and Guidelines on the Right to a Remedy and
Reparation for Victims of Gross Violations of International Human Rights Law and Serious
Violations of International Humanitarian Law to mean judicial and other processes or
mechanisms available to victims, including access to administrative and other bodies in
accordance with domestic law. On the contrary, the first part of the definition refers explicitly
to restitution, which is an element of integral or full reparation. The second part includes the
different forms of remedy, reiterating restitution, while adding compensation, rehabilitation,
satisfaction (with examples) and guarantees of non-repetition. It also adds several adjectives
in an effort to define what an effective remedy is, although the relevant section is referring
to forms of reparation more precisely. States may wish to consider reformulating this
definition, on the one hand pondering the necessity to explicitly define what “remedy” or
“effective remedy” is, in light of the vast international and domestic practice in this regard;
and also, on the need to explicitly stipulate the different forms of reparation, which have been
recognized in relevant General Assembly resolutions and in other instruments of international
and regional human rights law.

Additional language or sources that could also be taken into consideration

Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of
Gross Violations of International Human Rights Law and Serious Violations of International
Humanitarian Law, A/RES/60/147, 2005, paragraphs 12, 15; Responsibility of States for
Internationally Wrongful Acts 2001, article 30.

Objective of the suggested new language

Align the text with international human rights standards and introduce conceptual
clarifications.

New suggested language

1.9. “Right to Rremedy” shall mean the restoration right of a victim of-ahumanrights

& es to equal and effective access to justice, adequate, effecttve
and prompt repamtl(m for harm suffered, and access to relevant information concerning
human rights abuses and reparation mechanisms.

1.9 bis. An—“effectiveremedy’involvesreparations “Reparation” shall mean a range of
measures, either singly or in combination, such as restitution, compensation,
rehabilitation, satisfaction and sanctions, that are adequate, effective, and prompt,;-are and
that integrate gender- and age-responsive; and disability-inclusive dimensions-and-weay

; 5 ) 5 . If
circumstances so require, the cessation of the human rights abuse and appropriate
assurances and guarantees of non-repetition must be ensured.
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Proposal 18: Article 1.10

Current text in the updated draft legally binding instrument

1.10. “Relevant State agencies” means judicial bodies, competent authorities and other
agencies and related services relevant to administrative supervision and enforcement of the
measures referred to in this (Legally Binding Instrument) to address human rights abuse,
and may include courts, law enforcement bodies, regulatory authorities, administrative
supervision bodies, and other State-based non-judicial mechanisms.

Background of the relevant provision and related proposals

Deletion of article: Numerous conventions and other instruments of international human
rights law (and of general international law) recognize that each State has to comply with its
international obligations through its internal and administrative organizations and
mechanisms, including judicial, administrative or legislative authorities. This instrument
would follow the same approach, leaving different functions and obligations to different
bodies of the public administration of each State party. States may wish to consider the
convenience and necessity of defining concepts which in general terms have an ordinary
meaning under international human rights law, and that would not be modified or specific in
the context of this instrument.

Additional language or sources that could also be taken into consideration

Responsibility of States for Internationally Wrongful Acts, A/RES/56/83, 2001, article 4.

Objective of the suggested new language

Deletion of definition.

New suggested language

Delete article 1.10.

Article 2: Statement of purpose

Proposal 19: Article 2

Current text in the updated draft legally binding instrument
Article 2. Statement of Purpose.
The purpose of this (Legally Binding Instrument) is:

(a) To clarify and facilitate effective implementation of the obligation of States to respect,
protect, fulfill and promote human rights in the context of business activities, particularly
those of transnational character;

(b) To clarify and ensure respect and fulfillment of the human rights responsibilities of
business enterprises;

(c) To prevent the occurrence of human rights abuses in the context of business activities by
effective mechanisms for monitoring, enforceability and accountability;

(d) To ensure access to gender-responsive, child-sensitive and victim-centred justice and
effective, adequate and timely remedy for victims of human rights abuses in the context of
business activities;

(e) To facilitate and strengthen mutual legal assistance and international cooperation to
prevent and mitigate human rights abuses in the context of business activities, particularly
those of transnational character, and provide access to justice and effective, adequate, and
timely remedy for victims.
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Background of the relevant provision and related proposals

Substituting the reference to “responsibilities” for “obligations”: The updated draft LBI
focuses on circumscribing legal obligations for business enterprises to the domestic sphere.
It also clarifies under article 6 and in the definition of human rights due diligence in article
1.8 the content of mandatory human rights due diligence for businesses, which is to be
reflected in domestic law as part of the State duty to regulate. According to the UNGPs and
other related instruments, business enterprises do not currently have obligations deriving
directly from international human rights law. In recognition of said circumstance, the UNGPs
refer to the responsibility to respect human rights, which exists over and above domestic
legislation and regulations protecting human rights.

Substituting the reference to “ensure respect and fulfillment” for “facilitate effective
implementation”: A significant majority of the nine “core” human rights treaties stipulate a
duty to ensure the rights recognized in the relevant convention, which may also apply, as a
matter of domestic law, in private relationships. This type of obligation entails positive duties
on the part of States, which may be implemented through different means. A reference to
facilitating effective implementation may be considered as an expression of those positive
duties, understanding it as a role that complements the State obligations to respect, protect
and fulfil under international human rights law. However, the proposed phrasing may lead to
confusion and could be interpreted as imposing a lower duty for States than currently existing
obligations.

Removal of reference to “gender-responsive, child sensitive and victim-centred justice”,
and addition of reference to business activities “of transnational character, in a way
sensitive to the protection of victims, in particular women, children, and other persons
in vulnerable and marginalized situations”: On the reference to business activities of
transnational character, it is important to draw the attention to the subjective scope of the
LBI, and to consider the general character of the rights to equality and non-discrimination,
and also of the need to ensure that the particular vulnerability of certain persons and groups
be considered in their efforts to access effective remedy and reparations. States may wish to
consider the convenience of aligning the terminology used across the LBI, and that the
addition of reference to “age-responsive” and “disability-inclusive” justice would be a
significant contribution to the instrument, since the focus is not limited to children, but also
to older persons. Regarding the proposal to remove the reference to mitigation of human
rights abuses, States may wish to consider that certain business activities, due to their very
nature, may not be able to entirely prevent human rights abuses, and thus, maintaining a
reference to mitigation may be appropriate.

Additional language or sources that could also be taken into consideration

Resolution 26/9 of the Human Rights Council; Convention on the Rights of Persons with
Disabilities, article 13.

Objective of the suggested new language

Improve the conformity with the language and spirit of the mandate of resolution 26/9 of the
Human Rights Council.

New suggested language

Article 2. Statement of Purpose.

The purpose of this (Legally Binding Instrument) is:

(a) To clarify and facilitate effective implementation of the obligation of States to respect,
protect, fulfill and promote human rights in the context of business activities, particularly
those of transnational character;

(b) To clarify and ensure respect and fulfillment of the human rights responsibilities of
transnational corporations and other business enterprises;
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(c) To prevent the occurrence of human rights abuses in the context of business activities,
particularly those of transnational character, by effective mechanisms for monitoring,
enforcementability and accountability,

(d) To ensure access to gender- and age-responsive, child-sensitive, disability-inclusive and
victim-centred justice and effective, adequate and timely remedy for victims of human rights
abuses in the context of business activities;

(e) To facilitate and strengthen mutual legal assistance and international cooperation to
prevent and mitigate human rights abuses in the context of business activities, particularly
those of transnational character, and provide access to justice and effective, adequate, and
timely remedy for victims.

Article 3: Scope

Proposal 20: Article 3.1

Current text in the updated draft legally binding instrument

3.1. This (Legally Binding Instrument) shall apply to all business activities, including
business activities of a transnational character.

Background of the relevant provision and related proposals

Reference of application to transnational corporations and other business enterprises
(including other business enterprises of a transnational character): International
instruments addressing the responsibilities of business enterprises have generally refrained
from adopting a specific definition of transnational (or multinational) corporations or
enterprises. However, several of them recognize several of the elements highlighted in the
general comment above, including the fact that it is the activities within a corporate group
operating across borders which have a transnational character. Regard should be had to the
framing of Human Rights Council (HRC) resolution 26/9, which explicitly mandates the
OEIGWG to regulate, in international human rights law, the activities of transnational
corporations and other business enterprises (emphasis added). The footnote of HRC
resolution 26/9 that aims to define the meaning of “other business enterprises” also coincides
in this approach, stipulating that it “denotes all business enterprises that have a transnational
character in their operational activities” (emphasis added). The second part of the footnote,
stipulating that the term “does not apply to local businesses registered in terms of relevant
domestic law” must also take into account the fact that a large number of jurisdictions require
any business enterprise, including foreign enterprises, to register in accordance with relevant
domestic law to conduct certain business activities within its jurisdiction. States may wish to
consider these elements to prevent the creation of loopholes that would allow entities to argue
that they fall outside the subjective scope of the LBI. Focusing on the express direction
provided by HRC resolution 26/9 (i.e. the focus on operational activities) could be captured
by relying on framing such as “business activities of transnational character” or
“transnational business activities”. This would be more effective wording for the purpose of
the instrument, considering that its focus is to cover the transnational dimension of business
activities, involving parent companies, entities within a transnational corporate group, and
global supply chains, for the purpose of both preventing human rights abuses and ensuring
access to remedy, including through transnational litigation.

Reference of application to transnational corporations and other business enterprises
of a transnational character including across their value chains: According to the Office
of the UN High Commissioner for Human Rights, a value chain of a business enterprise refers
to the activities, operations and business relationships relevant to the production, supply and
distribution of products and/or the provision of services by that business enterprise, both
upstream and downstream. Within a value chain, upstream business relationships include
those concerned with the supply of goods or services relevant to the operations of the
company or the development, production or supply of the company’s own products or
services, whereas downstream business relationships include those relevant to the
distribution, use or consumption of the business enterprise’s products or services, and may
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extend to the entities involved in the disposal of products. In light of this, States may wish to
consider if the current definition under article 1.4 of the LBI already encompasses those
business relationships that the reference to “value chains” in the proposal entails to cover.

Reference of application to all business activities of transnational character and other
business activities: Beyond the aspects contained in the general comment above, the
proposed formulation focuses on the transnational dimension of business activities, while
relying on the definitions stipulated in articles 1.4 and 1.5 of the LBI. In this regard, such a
formulation could cover different forms of transnational business activities, which is the aim
of the provisions under articles 6, 8, 9 and 11, while also leaving space for regulation of other
business activities that may be detrimental to human rights.

Additional language or sources that could also be taken into consideration

UN Guiding Principles on Business and Human Rights, commentary to principle 14; ILO
Tripartite Declaration of Principles concerning Multinational Enterprises and Social Policy,
paragraph 6; OECD Guidelines for Multinational Enterprises on Responsible Business
Conduct, paragraph 4; OHCHR, The Corporate Responsibility to Respect Human Rights: An
Interpretive Guide, 2012, p. 8; OHCHR, Access to Remedy in Cases of Business-Related
Human Rights Abuse: An Interpretive Guide, 2024, p. 27.

Objective of the suggested new language

Propose drafting alternatives that encapsulate the main focus of the Legally Binding
Instrument, while addressing some of the elements that have been raised in the discussion of
other articles of the LBI.

New suggested language

Option 1

3.1. Thls (Legally Binding Instrument) shall apply to all business activities;—ineluding
s of a transnational character and other business activities.

Option 2

3.1. Thls (Legally Binding Instrument) shall apply to all business activities;—ineluding
StHes: s of a—transnational-character transnational corporations and other
business enterpri.se.s.

Proposal 21: Article 3.2

Current text in the updated draft legally binding instrument

3.2. Notwithstanding Article 3.1. above, when imposing prevention obligations on business
enterprises under this (Legally Binding Instrument), States Parties may establish in their law,
a non-discriminatory basis to differentiate how business enterprises discharge these
obligations commensurate with their size, sector, operational context or the severity of
impacts on human rights.

Background of the relevant provision and related proposals

Linkage of article 3.2 with prevention obligations under article 6: The updated draft LBI
establishes a duty to adopt legislative and other measures to prevent human rights abuses in
the context of business activities of transnational character in article 6. Other context-specific
references are also included in article 16. Considering that all other provisions in the updated
draft LBI focus on legislative or regulatory changes that are directed to the State but do not
require a specific conduct from non-State actors (business enterprises) within its jurisdiction,
the proposed amendment would clearly specify the aspects on which States may wish to
introduce a non-discriminatory differentiation for the purpose of human rights due diligence
and other preventive measures. States may also wish to consider if integrating this
subparagraph to article 6 may be convenient.
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Reference to consideration of small and medium enterprises (SMEs) from a regulatory
perspective: The proposed language on consideration of SMEs would be an expansion on
the reference to “size” under article 3.2 in the updated draft LBI. It is particularly important
that States take into account how SMEs would implement the obligations set forth in article
6 (and possibly in article 16 as well). In this light, States may wish to consider the pertinence
of explicitly integrating such language, or if it could be considered covered by the current
reference to “size”.

Additional language or sources that could also be taken into consideration

UN Guiding Principles on Business and Human Rights, commentary to principle 14;
OHCHR, Access to Remedy in Cases of Business-Related Human Rights Abuse: An
Interpretive Guide, 2024, pp. 21, 23.

Objective of the suggested new language

The proposed language clarifies that there is a basis to allow discharging the obligation
through different means, while also covering different types of business enterprises,
including small- and medium-sized enterprises and State-owned enterprises. In addition, the
reference to non-discrimination ensures that no differentiation between business entities will
take place on the basis that they are considered domestic or foreign entities.

New suggested language

Insert a new provision at the end of article 6.

Altlcle 6.7. Noththstandmg Artlcle 3.1 fh’mve mwmmﬁf%ﬂ%%hgmm

L : wally States Partzes may establish
in thezr law a non- dzscrzmmatory basis to dzﬁferentzate ; ises the
discharge of these prevention obligations foreseen in this (Legallv Bmdmb Instrument),
commensurate with their size, sector, or operational context of business enterprises or the

severity of the adverse human rights impacts-en-tmanrights.

Proposal 22: Article 3.3

Current text in the updated draft legally binding instrument

3.3. This (Legally Binding Instrument) shall cover all internationally recognized human
rights and fundamental freedoms binding on the State Parties of this (Legally Binding
Instrument).

Background of the relevant provision and related proposals

Removal of reference to “internationally” recognized human rights and fundamental
freedoms: A reference to “internationally recognized human rights and fundamental
freedoms™ establishes a material scope that could encompass human rights included in
treaties, as well as in other instruments and sources of international law. Removal of the
reference to international recognition could have an amplifying effect that encompasses other
rights recognized under domestic law, but which may not have attained the same level of
recognition under international law. While some level of asymmetry may be expected in light
of the advanced recognition of certain rights in domestic jurisdictions, States may wish to
consider if having a common baseline under international human rights law would lead to a
clearer understanding of the material scope of the instrument.

Removal of reference to human rights and fundamental freedoms “binding on the State
Parties of this (Legally Binding Instrument)”: The proposed formulation would limit the
material scope of the LBI to those obligations that have been assumed by States Parties of
the LBI through other international commitments, with the aforementioned consequence of
a “variable geometry”. States may also wish to consider the human rights obligations deriving
from customary international law, general principles of law, and other sources of
international obligations, which would be covered by the current wording.
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Addition of reference to international human rights law, international humanitarian
law, customary international law, and international environmental law: Considering that
the mandate of the OEIGWG is to regulate in international human rights law the activities of
transnational corporations and other business enterprises, States may wish to consider if
including such general references to international humanitarian law and international
environmental law in this paragraph would be consistent with the mandate. States may also
wish to consider if integrating specific elements of both fields to prevention obligations under
article 6 (or to implementation measures under article 16) may be more convenient.
Furthermore, States may wish to consider if the reference to customary international law is
necessary, since custom normally operates independently of its mention in a treaty or
convention.

Additional language or sources that could also be taken into consideration

VCLT, article 35.

Objective of the suggested new language

The content of article 3.3 is particularly relevant for the purpose of prevention obligations
under article 6, which aims to establish which rights would have to be considered by business
enterprises when undertaking human rights due diligence processes (article 6.2 (b)), via
legislative or other measures to be adopted by States Parties. However, if in the discussion
on prevention obligations under article 6 a need arises to define which standards will be
applied by corporations, this could create a “treaty with a variable geometry”, as has been
referred to in previous sessions of the OEIGWG, in light of the uneven ratification of
international human rights instruments by States. This situation could be left open to
interpretation, which would potentially include those instruments ratified by States Parties
and those rights that have a customary law status, in line with articles 34 and 38 of the VCLT.

New suggested language
Option 1

3.3. This (Legally Binding Instrument) shall cover all internationally—recognized-human
rights and-fundamental freedoms binding on the States Parties of this (Legally Binding

Instrument) as reflected in treaties to which those States are Parties, in customary
international law, in the general principles of law, and in the domestic law of those States
Parties.

Option 2

3.3. This (Legally Binding Instrument) shall cover all internationally—recognized human
rights and fundamental freedoms binding on the States Parties of this (Legally Binding

Instrument) under international human rights law.
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